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ADMIRALTY  JURISDICTION 

UNITED  STATES  AS  A  PARTY 

GENERAL  FEDERAL  QUESTION  JURISDICTION 

THREE-JUDGE  COURTS 


TUESDAY,   MAY  2,    1972 

U.S.  Senate, 
Subcommittee  on  Improvements  in  Judicial  Machinery 

of  the  commiti'ee  on  the  judiciary, 

Washmgton,  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room  2228, 
New  Senate  Office  Building,  Senator  Quentin  N.  Burdick  (chairman 
of  the  subcommittee)  presiding. 

Present :  Senator  Burdick. 

Also  present :  William  P.  Westphal,  chief  counsel ;  Michael  J.  Mul- 
len, assistant  counsel ;  Thomas  L.  Burgum,  deputy  counsel ;  Miss  Kath- 
ryn  M.  Coulter,  chief  clerk;  Judith  Hetherton  and  Paul  Sturm^ 
research  assistants. 

Senator  Burdick.  Today  we  continue  our  hearings  on  S.  1876,  the 
Federal  Court  Jurisdiction  Act.  It  contains  extensive  legislative  pro- 
posals for  the  revision  of  jurisdiction  of  Federal  court.  Last  fall  in 
September  and  October  this  subcommittee  held  5  days  of  hearings  on 
the  proposals  dealing  with  diversity  jurisdiction.  In  November  the 
subcommittee  held  1  day  of  hearings  on  proposals  for  dealing  with 
multiparty  litigation. 

We  will  be  discussing  admiralty  jurisdiction  and  cases  involving  the 
United  States  as  a  party  this  week  and  in  2  weeks,  on  May  16  and 
May  18,  hearings  will  be  held  on  Federal  question  jurisdiction  and  the 
jurisdiction  of  three- judge  courts. 

We  are  pleased  to  have  with  us  this  morning  Mr.  Leavenworth  Colby 
who  served  as  an  adviser  to  the  ALI  committee  which  drafted  this 
legislation  and  he  will  explain  to  us  the  admiralty  provisions  of  the 
bill.  At  this  point  without  objection  there  will  be  inserted  in  the  record 
the  proposed  chapter  86  containing  sections  1316  through  1319  provid- 
ing for  the  admiralty  jurisdiction  of  the  Federal  courts. 

(The  proposed  chapter  86  of  S.  1876  follows :) 

"Chapter  86.— DISTRICT  COURTS;  ADMIRALTY  AND  MARITIME 

JURISDICTION 

"Sec. 

"1316.  Admiralty  and  maritime  jurisdiction  ;  original  jurisdiction  ;  exclusive  jurisdiction. 

"1317.  Admiralty  and  maritime  jurisdiction  ;  removal  of  actions  brought  in  State  courts. 

"1318.  Admiralty  and  maritime  jurisdiction  ;  venue  and  process  ;  change  of  venue. 

"1319.  Admiralty  and  maritime  jurisdiction  ;  trial  by  jury. 
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"§1316.  Admiralty  and  maritime  jurisdiction;  original  jurisdiction;  exclusive 
jurisdiction 

"(a)  The  district  courts  shall  have  original  jurisdiction  without  regard  to 
amount  in  controversy  of  all  civil  actions  of  admiralty  and  maritime  jurisdiction. 
Unless  otherwise  provided  by  Act  of  Congress,  the  admiralty  and  maritime 
jurisdiction  does  not  include  a  claim  merely  because  it  arose  on  navigable  waters. 

"(b)  The  jurisdiction  of  the  district  courts  under  this  section  shall  be  exclu- 
sive of  the  courts  of  the  States  in  actions  for  limitation  of  liability  under  sections 
183  to  189  of  title  46,  actions  against  the  United  States  and  its  agencies  under 
sections  741  through  749  and  781  through  789  of  title  46,  and  in  actions  in 
rem  arising  under  the  general  maritime  law  or  to  enforce  maritime  liens  given 
by  an  Act  of  Congress  or  by  a  statute  of  a  State.  In  all  other  actions  within 
subsection  (a)  of  this  section,  jurisdiction  of  the  district  courts  shall  be  con- 
current with  the  courts  of  the  States. 

"§1317.  Admiralty  and   maritime  jurisdiction;  removal  of  actions  brought  in 
State  courts 

"(a)  A  civil  action  brought  in  a  State  court  that  might  have  been  brought 
in  a  district  court  under  section  1316  of  this  title  is  not  for  that  reason  remov- 
able but  may  be  removed  to  the  district  court  of  the  United  States  for  the  district 
embracing  the  place  where  such  action  is  pending  if  removal  is  authorized  by 
subsection  (b)   of  this  section  or  section  1304,  1312,  or  1322  of  this  title. 

"(b)  A  civil  action  of  which  the  district  courts  of  the  United  States  have 
exclusive  jurisdiction  under  section  1316(b)  of  this  title,  if  brought  in  a  court 
of  a  State,  may  be  removed  by  any  party  to  the  di.strict  court  of  the  United 
States  for  the  district  embracing  the  place  where  such  action  is  pending  and, 
except  as  provided  in  section  1315(b)  of  this  title,  shall  proceed  as  if  properly 
commenced  therein. 

"§1318.  Admiralty  and  maritime  jurisdiction;   venue  and  process;   change  of 
venue 

"(a)  Except  as  otherwise  provided  by  law,  a  civil  action  in  which  juris- 
diction is  founded  on  section  1316  of  this  title  may  be  brought  only  in  a  district 
wherein — 

"(1)   a  substantial  part  of  the  events  or  omissions  giving  rise  to  the 
claim  occurred ;  or 

"(2)   any  defendant  or  any  vessel,  cargo,  or  other  property  subject  to 
arrest  or  attachment  may  be  found, 
(b)    In    civil    action    in    which   jurisdiction    is   founded   on    section   1316   of 
this  title — 

"(1)   service  of  process  in  personam  upon  any  defendant  may  be  made 
in  any  district;  and 

*'(2)   service  of  process  of  arrest  or  attachment  of  a  vessel,  cargo,  or 

otlier  property  may  be  made  only  in  the  district  in  which  the  action  is 

brought,  but  for  purposes  of  this  provision,  and  of  subsection    (a)  (2)    of 

this  section,  an  arrest  or  attachment  made  on  the  waters  of  a  harbor,  port, 

river,  or  strait  that  form  or  include  the  boundary  of  a  district  with  an 

adjoining  district  may  be  deemed  to  have  been  made  in  either  of  such 

districts. 

"(c)   In  civil  actions  in  which  jurisdiction  is  foimded  on  section  1316  of  this 

title,  the  action  may  be  transferred  to  another  district  in  accordance  with  the 

procedures  of  section  1315  of  this  title. 

"§  1319.  Admiralty  and  maritime  jurisdiction;  trial  by  jury 

"In  any  action  commenced  in  or  removed  to  a  district  court  under  section 
1316  or  1317  of  this  title,  except  for  actions  for  limitation  of  liability  under 
sections  183  through  189  of  title  46  and  actions  against  the  United  States  and  its 
agencies  under  sections  741  through  749  and  781  through  789  of  title  46,  any 
claim  in  personam  limited  to  money  damages  for  personal  injuries  or  death 
shall  be  tried  by  jury  if  any  party  demands  it.  In  all  other  actions  so  com- 
menced in  or  removed  to  a  district  court,  there  shall  be  no  right  to  jury  trial 
unless   the  requirements  for  jurisdiction  under  sections  1301,  1.302,  and  1304 
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or  sections  1311  and  1312  of  this  title  are  satisfied  and  a  right  to  trial  by  jury 
would  exist  without  regard  to  this  section. 

Senator  Burdick.  ]Mr.  Colby  is  special  assistant  to  the  Attorney 
Oeneral.  We  are  pleased  to  have  you  with  us  this  morning,  Mr.  Colby. 
Mr.  Colby.  Thank  you,  sir. 

STATEMENT  OF  LEAVENWORTH  COLBY.  SPECIAL  ASSISTANT  TO 
THE  ATTORNEY  GENERAL,  DEPARTMENT  OF  JUSTICE 

;Mr.  Colby.  ]May  it  please  the  committee,  my  name  is  Leavenworth 
Colby.  I  am  a  special  assistant  to  the  Attorney  General.  It  gives  me 
pleasure  to  api^ear  at  the  request  of  your  subcommittee  to  testify  con- 
cerning the  admiralty  chapter  of  S!  1876.  The  bill  is  the  product  of 
the  American  Law  Listitute.  ]Mr.  Mullen  has  informed  me  that  it  was 
introduced  essentially  without  change. 

I  was  appointed  special  assistant  to  Attorney  General  Clark  in 
1947  and  served  successively  as  Deputy  Chief  of  the  Admiralty  and 
Shipping  Section  of  the  Department  of  Justice  from  then  until  196.5. 

Prior  to  that  time  I  was  Carnegie  Fellow  at  the  University  of  Paris 
studying  maritime  law  in  its  international  and  comparative  aspects. 
I  was  a  member  of  the  Supreme  Court's  Advisory  Committee  on 
Admiralty  Rules  from  its  creation  in  1960  until  its  dissolution  Jast 
month  and  have  been  an  adviser  to  the  IJ.S.  delegations  to  various 
international  conferences  on  maritime  law. 

With  respect  to  the  matter  which  comes  before  your  committee 
today,  by  leave  of  the  Department  of  Justice,  I  was  in  my  private 
capacity  admiralty  consultant  to  the  American  Law  Institute  on  their 
study  of  the  division  of  jurisdiction  between  State  and  Federal  courts, 
adopted  in  INIav  1968,  from  which  the  bill  S.  1876  is  derived. 

The  admiralty  chapter  of  S.  1876.  a  bill  "To  provide  for  the  division 
of  jurisdiction  between  State  and  Federal  courts."  forms  part  of  an 
overall  proposal  for  recodification  of  Federal  jurisdiction  which  orig- 
inated from  a  suggestion  of  ]Mr.  Chief  Justice  Warren  in  an  address 
to  the  American  Law  Institute  in  1959.  Chief  Justice  Warren  stated 
that  the  Nation  must  achieve  "a  proper  jurisdictional  balance  between 
the  Federal  and  State  court  systems,  assigning  to  each  system  those 
cases  most  appropriate  in  the  light  of  the  basic  principles  of  federal- 
ism." This  suggestion  of  Chief  Justice  Warren  eventuated  in  a  final 
proposal  with  the  institute  adopted  after  an  8-year  study  in  1968.  _ 

Chapter  86,  dealing  with  admiralty  and  maritime  jurisdiction,  is 
placed  in  a  separate  chapter  conformable  to  Chapter  84,  Diversity 
Jurisdiction,  and  Chapter  85,  Federal  Question  Jurisdiction.  This 
was  done  because  it  was  thought  best  to  preserve  the  historic  arrange- 
ment of  classes  of  cases  that  commenced  with  the  Judiciary  Act 
of  1789. 

The  admiralty  chapter  consists  of  four  sections :  section  1316,  defin- 
ing original  admiralty  jurisdiction;  section  1317,  removal  of  actions 
from  State  courts :  section  1318,  venue  and  process,  including  transfer; 
and  section  1319,  trial  by  jury. 

There  was  some  demand  to  try  to  integrate  the  admiralty  juris- 
diction into  the  Federal  question  jurisdiction.  However,  at  an  early 
date  the  American  Law  Institute  abandoned  that  idea,  and  when  the 
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drafting  got  underway,  admiralty  jurisdiction  was  kept  at  all  times 
as  a  separate  chapter. 

The  primary  objective  of  the  chapter  on  admiralty  is  to  codify, 
clarify,  and  render  less  esoteric  the  substance  of  the  existing  juris- 
dictional law  already  well  known  to  admiralty  specialists.  The  aim, 
as  with  the  1966  merger  of  civil  and  admiralty  procedure,  was  to  aid 
the  general  bench  and  bar  who  are  not  admiralty  specialists.  As  an 
incident  of  codification,  some  interstitial  improvement  of  the  organi- 
zation of  the  materials  and  traditional  admiralty  procedures  has  been 
attempted. 

The  desire  of  general  practitioners  that  admiralty  and  maritime 
cases  be  treated  as  a  specialized  branch  of  general  Federal  question 
jurisdiction  was  abandoned,  as  I  have  said.  Such  combined  treatment 
would,  moreover,  be  consistent  with  the  1966  amendments  to  the  Fed- 
eral Rules  of  Civil  Procedure  unifying  the  procedure  in  admiralty  and 
general  civil  cases.  But  perhaps  significantly  there,  too,  it  was  neces- 
sary to  have  a  group  of  special  rules  dealing  with  admiralty  matters  so 
that  what  is  being  done  by  chapter  86  is  in  effect  consistent  with  what 
was  done  with  the  rules. 

Adoption  of  the  admiralty  chapter  is,  however,  vigorously  opposed 
in  its  entirety  by  the  Maritime  Law  Association  of  the  United  States 
— the  specialists'  bar  association  of  American  admiralty  lawyers — and 
by  the  Admiralty  Committee  of  the  American  Bar  Association.  I  am 
informed  that  the  ABA  as  such  has  not  yet  considered  the  matter. 

The  Maritime  Law  Association,  without  a  dissenting  vote,  adopted 
the  report  of  its  committee  which  declared  that,  at  least  so  far  as  the 
ISILA's  membership  is  concerned : 

Admiralty  jurisdiction  has  become  well  defined  and  understood,  and  these 
sections  are  not  responsive  to  any  need  for  change.  It  is  evident  that  the  proposed 
amendments  and  attempted  codification  of  admiralty  jurisdiction  will  produce 
doubt  and  uncertainty  with  resulting  unnecessary  litigation. 

As  I  understand  it,  Mr.  Lord  will  appear  before  your  committee 
tomorrow  to  explain  the  detailed  views  of  the  admiralty  specialists. 

The  ISILA  admiralty  specialists  are  doubtless  correct  that  codfication 
and  clarification  is  unnecessary  for  them,  because  admiralty  jurisdic- 
tion is  "well  defined  and  understood"  by  them.  The  bench  and  bar  at 
large,  however,  continue  to  find  it  a  matter  of  not  inconsiderable  ob- 
scurity. To  most  lawyers,  as  Mr.  Justice  Holmes  said  in  Th^  Black- 
heath,  195  U.S.  361  (1904),  "the  precise  scope  of  (American)  admi- 
ralty jurisdiction  is  not  a  matter  of  obvious  principle  or  of  very  ac- 
curate history." 

The  1966  merger  of  civil  and  admiralty  procedure,  which  has  been 
so  successful  in  saving  the  time  of  the  courts,  was  also  generally  op- 
posed by  the  admiralty  specialists  for  substantially  the  same  reasons 
as  they  invoke  against  chapter  86.  The  Department  of  Justice,  how- 
ever, does  not  oppose  the  adoption  of  chapter  86.  It  believes  that  codi- 
fication and  clarification  of  admiralty  jurisdiction  will  serve  a  very 
useful  purpose.  It  will  be  of  great  benefit  to  the  bench  and  bar  at  large 
who  are  not  specialists  in  admiralty.  We  turn,  therefore,  to  a  considera- 
tion of  the  four  sections  of  chapter  86,  together  with  their  purpose, 
the  objections  raised  against  them,  and  possible  modifications  in  lan- 
guage which  we  believe  will  meet  those  objections. 
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ORIGINAL,  ADMIRALTY   JURISDICTION 


Section  1316,  providing  for  original  admiralty  jurisdiction,  consists 
of  three  parts.  First,  subsection  (a)  provides  by  its  first  sentence  that 
the  Federal  district  court  shall  have  original  jurisdiction  of  all  civil 
actions  of  admiralty  and  maritime  jurisdiction  without  regard  to 
amount.  This,  of  course,  states  the  existing  law  and  is  to  some  extent 
the  reproduction  of  the  historic  language  of  the  Judiciary  Act  of  1789. 
The  reference  to  amount  is  put  in  for  consistency  with  what  is  done  in 
the  diversity  and  Federal  question  cha]Dters. 

Second,  a  caveat  or  exception  is  added  to  that  broad  grant  by  the 
second  sentence  of  (a)  which  declares  the  jurisdiction  does  not  "include 
a  claim  merely  because  it  arose  on  navigable  waters."  Third,  subsection 
(b)  provides  "that  the  jurisdiction  granted  by  subsection  (a)  shall  be 
exclusive  "in  actions  for  limitation  of  liability'' — as  opposed  to  defenses 
of  limitation — which  can,  of  course,  come  up  in  any  court  that  has 
jurisdiction  of  the  case  brought  before  it,  and  "in  actions  in  rem," 
whether  under  the  general  maritime  law  or  Federal  or  State  statute. 
State  court  jurisdiction  is  to  be  concurrent  in  all  other  actions,  and,  of 
course,  is  concurrent  in  all  other  defenses  for  obvious  reasons. 

With  respect  to  section  1316(a)  it  must  be  recognized  that  contrary 
to  the  views  of  the  admiralty  specialists  the  American  admiralty  juris- 
diction has  not  become  "well  defined  and  understood"  for  those  not 
specializing  in  that  field.  This  is  because  as  a  matter  of  logical  prin- 
ciple and  very  ancient  tradition  the  admiralty  and  maritime  jurisdic- 
tion included  all  claims  of  a  maritime  nature  without  regard  to  where 
they  arose  or  the  damage  or  injury  resulted. 

The  present  obscure  and  irrational  state  of  admiralty  jurisdiction 
in  America  is  the  consequence  of  the  long  feud  between  the  English 
common  law  and  admiralty  judges,  clerks  and  marshals,  who  were 
compensated  by  fees,  not  salaries,  until  1840.  They,  therefore,  competed 
for  jurisdiction  of  profitable  litigation  between  merchants,  but  were 
happy  to  escape  unprofitable  cases.  In  particular,  the  common  law 
judges  sought  exclusive  jurisdiction  whenever  a  jury  of  the  vicinage 
could  be  empaneled.  On  the  other  hand,  all  were  anxious  to  escape 
small  claims  by  seamen  and  others.  That  system  developed  by  the 
English  was  somewhat  ameliorated  in  the  United  States  by  a  num- 
ber of  wise  decisions  by  Justice  Story  in  the  District  and  Circuit  Courts 
and  by  Judge  Ware,  who  was  a  judge  who  had  the  same  historical  and 
civil  law  learning  as  Justice  Story. 

The  m.ost  accurate  description  of  admiralty  jurisdiction  has  always 
been  that  of  the  French  Marine  Ordinance  of  1681  prepared  for  Louis 
XIV  by  Colbert  as  Minister  of  Marine  on  the  basis  of  the  reports  of 
commissioners  sent  out  to  study  the  jurisdiction  in  all  the  principal 
ports  of  the  Mediterranean,  the  Channel,  and  the  North  Sea.  That 
ordinance  declared  jurisdiction  to  include  all  cases  of  building,  equip- 
]nng,  supplving,  sale,  hypothecation,  affreightment,  chartering,  wages, 
salvage  and  damage,  whether  caused  directly  or  indirectly  by  or  to  a 
vessel  and  those  who  served  her  while  at  sea  or  on  shore  in  ports, 
harbors  or  navigable  rivers.  ALI  study  at  505-07.  The  description 
found  in  Article  1  of  the  International  Convention  Relating  to  the 
Arrest  of  Sea-Going  Ships  is  also  very  accurate,  full  and  illuminating. 
It  is,  however,  in  the  view  of  the  American  Law  Institute,  much  too 
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complex  and  detailed,  listing  too  many  types  of  claims,  so  that  the}' 
were  not  prepared  to  follow  the  International  Convention. 

Oriiiinally  the  ALI  considered  a  general  formula  adding  to  the 
language  of  tlie  present  first  sentence  of  section  1316(a)  the  words 
"irrespective  of  where  the  claim  arose  or  the  damage  or  injury  oc- 
curred." This  would,  of  course,  take  care  of  the  question  whether  mari- 
time jurisdiction  applied  to  incidents  involving  a  person  going  back 
and  forth  between  the  ship  and  the  pier  while  doing  exactly  the  same 
acts  in  both  ])laces. 

In  the  end,  however,  the  ALI  thought  the  rationalization  of  ad- 
miralty jurisdiction  would  be  too  revolutionary.  It  required  separate 
legislative  study  by  itself.  The  ALI  further  hesitated  before  the  pos- 
sible need  of  a  sj:)ecific  listing  of  claims  to  prevent  hostile  interpreta- 
tion. They  accordingly  retreated  to  the  present  negative  caveat  of  the 
second  sentence  which  provides  only  when  a  claim  is  not  to  be  consid- 
ered maritime.  It  says,  as  the  bill  states,  it  is  not  within  maritime  juris- 
diction "merely  because  it  arose  on  navigable  waters." 

The  Maritime  Law  Association  and  the  ABA  Committee  opposed 
section  l?)16(a)  on  the  ground  that  although  essentially  it  merely  states 
existing  law.  such  a  declaration  in  new  genei'al  language  is  not  neces- 
sary and  could  lead  to  more  rather  than  less  litigation.  The  Department 
of  justice  does  not  oppose  adoption  of  section  1316(a).  It  believes  that 
the  ALI  codification,  corresponding  generally  to  existing  law,  repre- 
sents an  available  and  convenient  clarification  for  those  who  are  not 
admiralty  specialists  and  will  advance  the  progress  toward  an  eventual 
goal  of  rational  and  detailed  definition. 

Section  1316(b)  gives  the  State  courts  concurrent  jurisdiction  of  all 
maritim_e  cases  except  only  (1)  actions,  as  opposed  to  defenses,  for 
limitation  of  shipowner's  liability  and  (2)  maritime  actions  in  rem. 
Only  original  actions  for  limitation  of  shipowner's  liability  under  46 
TT.S.'C.  183-189  and  actions  against  the  United  States  are  made  exclu- 
sive. Defenses  of  limitation  under  Sections  183-189,  as  well  as  under 
the  so-called  "gold"  and  "fire"  limitation  statutes,  sections  181  and  182. 
are  left  to  concurrent  jurisdiction. 

Section  1316(b)  is  thus  declaratory  of  existing  law  as  to  limitation 
of  liability.  The  same  is  true  of  the  provision  for  exclusive  jurisdic- 
tion of  actions  in  rem  to  enforce  liens  airainst  maritime  property 
whether  under  general  maritime  law  or  Federal  or  State  statutes. 
Section  1316  thus  leaves  plaintiffs  with  the  freest  possible  choice  of 
every  available  ground  of  jurisdiction,  whether  State  or  Federal.  In 
line  with  the  merger  of  civil  and  admiralty  procedure  by  the  1966 
Federal  Civil  Rules,  section  1316(b)  makes  no  reference  to  admiralty 
and  civil  "sides"  of  the  Federal  court.  Plaintiffs  may  sue  any  way 
they  can  find  jurisdiction.  That  is  to  say,  if  they  can  bring  in  the 
Federal  court  a  diversity  jurisdiction  case  or  if  they  can  bring  in 
the  Federal  court  a  suit  on  a  statute  which  would  give  Federal  ques- 
tion jurisdiction,  such  as  a  statute  for  the  reixulation  of  commerce — 
a  typical  example  is  the  Carriage  of  Goods  by  Sea  Act  and  the  Bill 
of  Trading  Act  and  things  of  that  sort — they  can  get  into  Federal 
court.  The  ALI  restatement  of  Federal  question  jurisdiction,  as  found 
in  cha]5ter  85,  appears  to  preserve  that. 

The  ]\ILA  and  the  ABA  committees  do  not  specifically  oppose 
section  1316(b),  as  I  read  their  words.  The  Department  of  Justice 


641 

similarly  does  not  oppose  enactment.  We  believe  the  proposed  codifica- 
tion once  again  will  contribute  to  clarification  for  those  who  are  not 
admiralty  experts. 

Now,  Mr.  Chairman,  if  you  please,  would  you  like  to  question  me  on 
the  first  section  dealino;  with  jurisdiction  ? 

Senator  Burdick.  No.  I  would  just  as  soon  have  you  finish  your 
statement. 

]Mr.  Colby.  All  right. 

REMOVAL  OF  ADMIRALTY  GASES  FROM  STATE  COURTS 

Section  1317  deals  with  the  question  of  removal.  It  expressly  pre- 
serves by  subsection  (a)  the  existing  rule  that  actions  on  maritime 
claims  within  the  concurrent  jurisdiction  of  the  State  court  cannot 
be  removed  to  tlie  Federal  court  unless  they  are  removable  as  diversity 
or  Federal  question  cases.  This  is  essentially  the  distinction  found  in 
sections  9  and  12  of  the  original  Judiciary  Act  of  1789  as  interpreted 
by  the  courts  and  as  continu'ed,  I  believe,  ever  since.  The  addition  after 
1875  of  Federal  question  jurisdiction  makes  no  difference  in  the  pat- 
tern. It  merely  provides  a  few  more  situations  where  removal  is  pos- 
sible. But  an  admiralty  case  brought  under  the  "Saving  to  Suitors" 
clause  of  the  act  of  1789  and  all  the  corresponding  provisions  for  con- 
current jurisdiction  since,  including  proposed  section  1316(b),  are  not 
so  removable. 

Subsection  (b)  of  proposed  section  1317  pro^'ides  that  when  actions 
within  the  district  court's  exclusive  admiralty  jurisdiction  as  defined 
in  section  1316(b)  are  brought  in  a  State  court,  that  is  to  say,  by 
mistake,  they  may  be  brought  in  the  right  place,  t:hus  preserving  the 
effect  of  service  of  process  and  the  statute  of  limitations. 

The  MLA  and  ABA  committees  do  not  object  to  section  1317.  They 
appear  to  recognize  that  removal  will  save  the  trouble  and  expense  of 
State  court  dismissal  followed  by  refiling  in  admiralty.  Eemoval  will 
also  preserve  rights  of  action  which  in  some  instances,  because  of  in- 
ability to  serve  process  in  the  new  action  or  possible  bar  of  limitations, 
might  otherwise  be  time  barred.  The  Department  of  Justice  for  the 
same  reasons  does  not  object  to  the  adoption  of  Section  1317. 

VENUE   PROCESS   AND    TRANSFER 

Section  1318  deals  with  venue,  process  and  transfer.  It  undertakes 
for  the  first  time  to  ]5rescribe  statutory  rules  for  venue,  service  of 
process  and  transfer  of' admiralty  actions.  Heretofore  these  matters 
have  been  regulated  entirely  by  customary  admiraltv  procedure  under 
decisions  which,  while  generally  known  by  admiraU}^  specialists,  are 
neither  known  nor  obvious  to  the  general  bench  and  bar.  The  purpose 
of  section  1318,  as  with  the  other  sections  of  chapter  86,  is  to  codify, 
clarify  and  remove  the  esoteric  character  of  admiralty  and  maritime 
jurisdiction  and  procedure  from  the  exclusive  understanding  of  ad- 
miralty specialists  and  bring  it  within  the  reasonable  comprehension 
of  the  general  bench  and  bar. 

Subsection  (a)  (1)  of  proposed  section  1318  adds  a  new  authoriza- 
tion for  venue  of  actions  on  admiralty  and  maritime  claims  in  the 
district  where  "a  substantial  part  of  the  events  or  omissions  giving 
rise  to  the  claim  occurred."  This  is  the  American  Law  Institute's  great 
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contribution  to  basic  venue  in  all  three  chapters — section  1303(a)  (1), 
diversity;  section  1314(a)(1),  Federal  question;  and  section  1318(a) 
(1),  admiralty.  It  is  a  further  development  of  sections  1391  (a)  and 
(b)  in  title  28,  United  States  Code,  which  were  added  by  amendment 
in  1966.  The  theory  is,  of  course,  that  the  place  where  the  damage  or 
transaction  occurred  is  the  place  where  you  are  most  apt  to  find  the 
witnesses,  and,  therefore,  for  the  convenience  of  trial,  the  venue  of 
choice  is  where  it  happened. 

Subsection  (a)  (2)  of  proposed  section  1318  codifies  the  existing 
decisional  admiralty  law  of  venue.  Under  that  law,  admiralty  actions 
may  now  be  brought  wherever  any  defendant  can  be  served  or  any 
property  can  be  arrested,  if  it  is  subject  to  admiralty  process  in  rem, 
or  attached,  if  it  is  subject  to  maritime  attachment.  Now,  this  is  just 
as  true  with  respect  to  actions  on  arbitration  agreements  as  any  other 
subject  matter.  Under  proposed  section  1318(a)  (2),  as  under  existing 
law,  actions  may  be  brought  where  any  defendant  or  property  is  found. 
The  Maritime  Law  Association  has  at  their  meetings  and  elsewhere 
voiced  a  worry  or  doubt  about  the  effect  of  thus  starting  the  existing 
law  of  venue  in  a  statute  pro^dding  jurisdiction  over  the  subject  matter 
of  an  arbitration  action.  The  proposed  section  will  not  affect  the  special 
venue  provisions  in  the  Arbitration  Act,  9  U.S.C.  4,  9,  10  and  11. 

I  believe  that  the  American  Law  Institute  never  was  able  to  see  any 
objection,  and  I  for  myself  cannot  see  why  this  should  provide  some 
kind  of  an  exception  to  ordinary  admiralty  causes,  especially  in  view 
of  the  venue  provision  of  title  9. 

Senator  Burdick.  Mr.  Colby,  I  notice  your  use  of  the  term  "maritime 
attachment."  Is  there  any  difference  between  maritime  attachment  and 
any  other  type  of  attachment  ? 

Mr.  Colby.  Yes,  sir ;  there  is.  Historically  there  were,  of  course,  two 
types  of  attachment,  foreign  attachment  and  domestic  attachment. 
And  if  you  go  back  far  enough,  the  only  attachment  available  in  Eng- 
land was  under  the  custom  of  London  and  Chelsea,  one  of  the  other 
big  fair  towns. 

The  English  admiralty  courts,  as  described  in  Wiswal,  Admiralty 
Jurisdiction  and  Practice,  at  16-17, 164-66,  developed  their  own  varia- 
tion of  maritime  attachment  and  in  those  days  they  just  called  it  at- 
tachment. As  it  came  into  the  United  States,  and  as  attachment  became 
in  the  State  courts  largely  statutory,  the  custom  crept  in  of  re- 
ferring to  it  as  "foreign"  attachment.  At  the  time  of  the  drafting 
of  the  merged  civil  rules  of  1966,  the  Admiralty  Advisory  Commit- 
tee decided  upon  the  restoration  of  the  original  expression,  maritime 
attachment,  out  of  abundant  caution  because  it  is  not  quite  like  for- 
eign attachment  and  it  is  not  at  all  like  domestic  attachments;  it  is  a 
mo7-e  or  less  unique  sort  of  thing,  and  that  is  wliy  the  American  Law 
Institute  in  turn,  following  the  Admiralty  Eules  Advisory  Commit- 
tee, has  used  the  exprossion  "maritime  attachment." 

Senator  But^dtck.  Give  me  an  example  of  a  maritime  attachment. 

Mr.  Colby.  A  well-known  example  of  maritime  attachment  is  where 
you  have  a  cause  of  action  which  is  not  in  rem,  in  other  words,  it  does 
not  arise  out  of  the  liability  of  a  particular  offending  ship,  cargo  or 
other  maritime  property.  It  is  only  against  the  debtor  and  his  goods 
and  chattels  generally. 

Now,  reaching  those  goods  and  chattels,  or  garnisheeing  such  goods 
and  chattels  in  the  hands  of  a  third  party,  is  what  is  referred  to  as 
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maritime  attachment.  Under  historic  principles  it  is  available  only 
when  you  cannot  make  good  your  claim  against  the  debtor  in  per- 
sonam. This  is  a  matter  that  we  discuss  somewhat  later  in  connection 
with  the  doubts  about  the  effect  of  nationwide  service  of  process  under 
section  1318(b)(2)  which  the  American  Law  Institute  introduces. 

Senator  Bukdick.  Tlien,  admiralty  attachment  is  more  akin  to  gar- 
nishment. 

Mr.  Colby.  Well,  it  includes  garnishment  but  it  is  not  akin  to  gar- 
nishment in  the  sense  that  it  can  attach  the  goods  and  chattels  of  the 
debtor  himself  which  are  not  obligations  owing  to  him  but  are  in  the 
direct  custody  of  a  third  party. 

Of  course,  vou  have  great  difficulty,  IMr.  Chairman,  on  these  things 
as  a  matter  of  common  understanding  because  it  has  become  statutory 
and  from  State  to  State  and  variation  is  perfectly  possible,  and  I 
would  very  much  hesitate  to  say  how  you  can  describe  things.  The 
maritime  concept  is  fairly  clear,  but  attempts  to  analogize  it  become 
quite  obscure. 

Senator  Burdick.  In  other  words,  as  a  landlubber  lawyer,  I  am 
curious  about  these  terms. 

Mr.  Colby.  Of  course. 

Subsection  (b)(1)  complements  (a)(1)  by  enlarging  the  existing 
rules  for  process  by  authorizing  service  in  personam  not  only  in  the 
district  where  the  action  is  pending,  as  at  present,  but  also,  as  in  section 
1314(d),  in  any  other  district  throughout  the  United  States. 

Now,  I  notice  that  Mr.  Lord  in  liis  prepared  statement  expresses 
almost  the  view  that  he  cannot  believe  tliat  the  American  Law  Insti- 
tute intended  to  provide  the  right  of  service  of  process  throughout  the 
United  States.  They  very  much  did,  even  though  it  is  largely  discussed 
earlier  up  indie  ALI  coinmentary  on  the  diversity  section,  and  partic- 
ularly the  Federal  question  section,  1314(d).  See  pages  32,  222.  It  is 
the  result  of  this  new  venue  at  the  place  where  the  act  or  transaction 
occurred.  You  can  readily  see  that  an  act  or  transaction  may  occur  in 
one  port  and  at  the  time  you  go  to  sue,  the  defendant  is  found  some- 
where else. 

Now,  this  is  the  background  of  the  ALI  proposal  which  is  a  new 
idea  that  service  of  process  may  run  anywhere  throughout  the  LTnited 
States. 

This  conforms  to  the  provision  of  section  1314(b)  for  process  in 
Federal  question  cases.  It  is  a  necessary  provision  for  service,  if  there 
is  to  be  venue  at  the  place  of  occurrence,  section  1318(a)(1),  cor- 
responding to  section  1314(a)  (1),  is  needed  if  it  is  to  be  effective. 

These  provisions  for  venue  and  process,  along  with  that  for  change 
in  venue,  are  the  principal  changes  in  existing  law,  both  admiralty 
and  shoreside. 

Subsection  (b)  (2)  of  proposed  section  1318  codifies  the  existing 
law  under  which  service  of  process  of  arrest  in  rem  or  process  of 
maritime  attachment  may  be  made  only  upon  property  present  within 
the  district  in  which  the  action  is  pending.  Civil  rule  E(3)  (a)  now 
limits  service  of  process  for  arrest  and  attachment  to  the  place  where 
the  action  is  pending.  Section  1318(b)  (2)  enlarges  it,  in  addition,  by 
adding  a  new  provision  respecting  service  of  process  on  property 
situated  on  waters  which  are  the  boundary  between  two  adjoining 
districts. 
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IMi'.  Chairman,  if  I  may,  I  would  like  to  point  out  at  this  time 
that  in  admiralty  you  have  two  kinds  of  seizure  of  property.  Arrest 
in  rem  goes  against  the  offending  thing  itself  which  is  legally  liable 
in  rem.  Attachment  goes  against  other  property  of  the  defendant. 
This  is  som.etimes  spoken  of  by  admiralty  lawyers,  particularly  those 
on  the  continent  and  in  England,  as  offending  ship  and  sister  ship, 
for  the  obvious  reason  that  the  ship  that  damages  something  by 
collision,  by  fire,  or  whatever,  is  the  offending  ship.  It  is  liable  on  what 
we  call  in  rem  princi]:)les.  The  same  shipowner  has  other  property  or 
ships,  sister  ships,  which  come  into  port  and  they  are  attached  on 
the  theory  that  they  are  property  belonging  to  this  shipowner  against 
whom  the  claimant  is  ]iroceeding  in  personam  in  order  to  be  paid  for 
what  was  done  by  the  offending  ship. 

Senator  Burdick.  That  is  a  ty]:)ical  attachment  within  most  of  our 
State  statutes,  attach  property  of  the  defendant  or  whomever  it  is, 
and  that  is  also  known  as  an  in  rem  proceeding. 

Mr,  Colby.  Yes,  but  in  rem  in  the  sense  that  it  is  used  for  State 
proceedings  is  not  what  is  called  in  rem  in  admiralty. 
Senator  Btjrdick.  I  understand. 

Mr.  Colby.  That  is  what  in  admiralty  is  called  quasi  in  rem,  although 
this  is  a  somewhat  hotly  debated  point.  I  recall  that  when  the  Advisory 
Committee  was  drafting  the  catchline  of  rule  E  of  the  supplemental 
admiralty  rules,  and  something  was  said  about  in  rem  and  quasi  in 
rem,  there  was  great  consternation  among  the  members  of  the  com- 
mittee. I  believe  that  the  matter  was  resolved  on  the  rather  mundane 
ground  that  nobody  could  think  of  any  better  w^iy  that  it  could  be 
stated  so  briefly  that  it  could  be  gotten  into  a  catchline  of  a  few  words. 
The  answer  was  that  no  one  came  up  with  anything  better  than  in  rem 
and  quasi  in  rem. 

Subsection  (c)  recodifies  existing  section  1404  of  title  28,  respecting 
the  transfer  of  actions  to  any  other  district.  Subdivision  (c),  as  drafted 
in  the  bill,  incorporates  by  reference  the  procedure  of  section  l?>15_for 
transfer  of  Federal  question  actions.  It  contains,  therefore,  detailed 
references  to  other  sections  of  chapter  85,  general  Federal  question 
jurisdiction,  which  obscure  the  intention  of  131 8(c)  because  it  is  in  no 
way  keyed  to  parallel  provisions  of  sections  1318  (a)  and  (b).  In  other 
words,  they  have  a  detailed  incorporation  by  reference  when  the  two 
divisions  with  res]5ect  to  which  they  are  doing  it  are  not  constructed  on 
strictlv  parallel  lines. 

Finallv,  the  bill  proposes  in  section  7,  pages  73-74,  to  amend  the 
venue  provision  of  the  Suits  in  Admiralty  Act,  46  U.S.C.  742,  to  con- 
forni  it  to  the  change  introduced  by  section  1318(a)  (1),  because  the 
proposed  general  provisions  for  venue,  process  and  transfer  made  by 
section  1318  are  recognized  as  not  readily  applicable  to  cases  of  admi- 
raltv  actions  against  the  United  States'.  The  existing  provisions  for 
transfer  of  suits  against  the  United  States  are  omitted,  however,  Sec- 
ion  7  also  repeals  the  existins:  venue  provision  of  the  Public  Vessels 
Act,  4fi  U.S.C.  782.  which  varies  somewhat  from  that  in  742,  so  that  the 
effect  is  to  leave  the  Pul)lic  Vessels  Act  venue  governed  by  incorpora- 
tion by  reference  of  the  ])roposed  amended  venue  provision  of  the  Suits 
in  Admiraltv  Act,  section  742. 

The  admiralty  specialists  particularly  oppose  section  1318  on  two 
grounds.  First,' they  believe  that  the  expanded  scope  of  service  of 
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process — in  the  words  of  the  ABA  committee — "would  grievously  im- 
pair the  admiralty  remedy  of  foreign  [i.e.,  maritime]  attachment." 
Second,  they  believe  the  provision  for  concurrent  service  of  process 
upon  boundary  waters — in  the  words  of  the  ABA  committee — "is 
likely  to  generate  more  problems  than  it  will  solve"  and  "can  be  better 
solved  by  particular  statutes"  for  each  area  of  boundary  waters. 

The  admiralty  specialists  do  not  refer  specilically  to  the  possible 
difficulties  created  by  the  refei-ence  in  the  transfer  provision  of  section 
1318(c)  to  the  procedures  of  section  1315  w^hich  are  confined  by  their 
terms  to  various  sections  of  chapter  84.  We  believe,  however,  that 
account  must  be  equally  taken  of  that  problem  of  reference. 

THE    MARITIME    ATTACHMENT   PROBLEM 

The  objection  of  the  admiralty  specialists  to  the  enlarged  service  of 
process  under  section  1318(b)  because  of  its  possible  impairment  of 
the  right  to  maritime  attachment  is  based  on  recent  cases  holding  that, 
whenever  a  summons  can  be  served  on  the  defendant,  a  maritime  at- 
tachment of  his  property  may  not  be  had.  These  decisions  are  not 
historically  correct  because  they  overlook  the  fact  that  originally  the 
1815  Admiralty  Rules  dealt  in  rule  2  not  with  service  of  a  simple 
monition  or  summons  or  citation  to  appear,  but  with  the  body  arrest  of 
the  defendant.  These  recent  decisions  are  nonetheless  a  threat,  particu- 
larly now  that  the  old  rules  have  been  entirely  replaced  by  rule  B(l) 
of  the  merged  civil  and  admiralty  rules  of  1966  which  does  not  define 
"found  within  the  district."  Historically,  maritime  attachment  origi- 
nated as  a  means  of  obtaining  by  attachment  of  the  defendant's  prop- 
erty the  same  security  for  payment  of  a  judgment  against  the 
defendant  which  was  obtained  by  the  marshal's  body  arrest  and  hold- 
ing to  bail  of  the  defendant's  person.  The  modification  of  rule  2  in 
1921  obscured  this  originally  controlling  distinction.  Just  as  when 
defendant's  body  was  arrested  in  personam,  he  was  required  to  give 
bail  in  order  to  be  released  from  the  custody  of  the  marshal,  so  when 
his  body  could  not  be  found  for  such  an  arrest  in  personam,  his  prop- 
erty was  attached  by  the  marshal  and  held  to  bail  in  the  same  way. 

It  was  nowise  true  before  1921,  as  is  now  sometimes  said  in  recent 
cases,  that  the  chief  purpose  of  maritime  attachment  was  to  coerce  the 
mere  personal  appearance  in  court  of  a  defendant  on  whom  summons 
could  not  be  served.  The  chief  purpose  before  1921  was  to  get  the  same 
amount  of  bail  for  release  of  the  attached  property  as  the  defendant 
would  have  had  to  give  for  the  release  of  his  body.  The  historic  pro- 
cedure is  specifically  stated  in  the  1845  Admiralty  Eules  of  the 
Supreme  Court,  rules  2—1:,  7.  It  is  explained  in  detail  in  Dunlap, 
Admiralty  Practice,  Boston,  1836,  pages  128, 136-152 ;  Hall,  Admiralty 
Practice,  Baltimore,  1809,  pages  10-13;  Benedict,  Admiralty  Practice, 
first  edition,  New  York,  1850,  sections  422-433,  pages  229-238,  see  esp. 
forms  ])ages  552-554 — all  books  well-known  to  the  admiralty  special- 
ists, at  least  those  who  have  any  historical  bent. 

While  the  recent  decisions  may  be  historically  unsound  and  may  be 
subject  to  further  revision,  the  admiralty  specialists  appear  to  be  on 
firm  practical  ground  in  believing  that,  in  the  absence  of  any  definition 
of  "found"  in  Civil  Rule  B(l),  some  sort  of  caveat  must  be  added  to 
section  1318(b)(1)  to  preserve  the  effectiveness  of  maritime  attach- 
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ment  if  service  of  process  in  personam  is  to  be  extended  nationwide  by 
section  1318(b)(1).  We  believe  that  the  objection  of  the  specialists 
may  be  fully  met  by  restoring  in  a  modern  form  the  pre-1921  distinc- 
tion between  actions  where  process  in  personam  gives  a  possibility  of 
collecting,  as  was  the  case  with  body  arrest,  and  those  where  process 
by  simple  summons  merely  causes  the  defendant  to  appear.  That  dis- 
tinction today  is  the  difference  between  a  defendant  who  is  financially 
present  as  at  his  habitual  residence  or  principal  place  of  business  in 
the  district  and  one  who  is  merely  subject  to  service  there. 

The  solution  may  be  readily  found  in  the  insertion  of  an  exception 
in  section  1318(b)  (1)  before  the  semicolon  appearing  at  page  26,  line 
23,  of  the  bill.  A  suitable  formula  for  the  purpose  would  appear  to  be — 

but  shall  not  defeat  the  right  to  maritime  attachment  except  when  the  action 
is  pending  in  the  district  wherein  that  defendant  resides,  if  an  individual,  or  has 
its  principal  place  of  business,  if  a  corporation  or  partnership. 

This  proposed  exception  would  place  the  codification  in  proper  his- 
torical perspective  and  restrict  the  denial  of  maritime  attachment  to 
only  those  cases  where  the  defendant  might  be  said  to  be  "financially 
present"  in  the  district  in  the  sense  of  there  being  a  reasonable  proba- 
bility of  his  having  property  within  the  district  upon  which  execution 
could  be  levied. 

Senator  Burdick.  Then  maritime  attachment  had  a  two-fold  pur- 
pose. One  was  to  get  service  and,  two,  to  lock  up  some  securities. 

Mr  Colby.  That  is  right.  Rule  2  of  the  1845  Admiralty  Rules 
begins  by  saying  that  mesne  process  shall  be  in  three  forms,  which  it 
lists:  one,  warrant  arrest  of  the  person;  two,  warrant  arrest  of  the 
person  with  a  clause  that  if  he  cannot  be  found  and  arrested,  then  his 
goods  may  be  attached  or  his  obligations  garnished  in  the  hands  of  a 
third  party;  and  then  finally,  as  a  third  out,  a  simple  monition  or 
citation  in  the  nature  of  a  summons  to  apj)ear. 

Thus,  the  simple  summons  in  the  1845  rule  had  no  relation  to  a  for- 
eign attachment.  Only  cases  where  the  defendant  could  not  be  found 
for  body  attachment  gave  a  right  to  foi-eign  attachment. 

Now,  our  proposal  is  to  meet  the  objection  of  the  admiralty  special- 
ists and  give  them  a  clearly  defined  provision  which  defense  counsel,  if 
they  happen  not  to  be  admiralty  lawyers,  will  understand  when  it  is 
done  to  their  clients. 

THE  BOUNDART  WATER  PROBLEM 

Respecting  the  provision  for  concurrent  jurisdiction  for  arrest  and 
attachment  on  the  boundary  waters  between  two  districts,  the  ABA 
committee  expresses  the  general  view  that  a  series  of  particular  sta- 
tutes for  each  boundary  water,  rather  than  the  general  provision  of 
section  1318(d)(2),  might  be  better.  That  objection,  however,  over- 
looks the  origin  of  the  pi'oblem  as  we  have  it  in  the  judicial  code  today. 
Prior  to  1948  such  particular  statutes  existed  for  several,  but  not  all, 
such  boundary  waters.  The  revisors  of  the  1948  Judicial  Code  repealed 
all  these  "particular  statutes"  except  that  applicable  to  the  eastern 
and  southern  districts  of  New  York,  now  found  in  28  U.S.C.  112  (b) 
and  (c),  defining  the  jurisdiction  of  the  eastern  and  southern  districts 
of  New^  York.  That  1948  repeal  was  made  on  the  ground  that — as 
stated  in  the  revisors'  note — they  were  "unnecessary  and  inconsistent 
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with  other  sections  of  this  chapter."  In  fact,  however,  they  were  not 
unnecessary.  They  may  be  only  occasionally  applicable  but  when  the 
problem  arises,  they  can  be  quite  important. 

This  deals  with  situations  like  when  you  seek  to  arrest  a  ship  that  is 
present  in  the  Columbia  River  at  Portland,  Ore.,  on  process  out  of  the 
district  court  for  Portland.  When  the  marshall  gets  down  to  the  river, 
however,  the  vessel  has  moved  over  to  the  Washington  shore  of  the 
river.  This  probably  requires  that  a  new  suit  be  filed  in  Tacoma,  Wash. 
125  miles  away,  or  at  least  that  the  suit  filed  in  Portland,  Ore.,  be 
transferred  to  the  Tacoma  division  of  the  Washington  District  Court 
125  miles  away  in  Tacoma  and  then  that  the  Tacoma  marshal  come 
down  and  arrest  the  ship. 

This  is  not  anything  more  than  one  example  of  the  many  trouble- 
some situations  which  can  arise  on  boundary  waters.  Indeed,  in  the 
Port  of  New  York,  whereas  the  concurrent  jurisdiction  in  respect  of 
the  eastern  and  southern  districts  of  New  York  is  taken  care  of,  noth- 
ing is  done  in  respect  of  vessels  that  are  moored  to  the  New  Jersey 
shore,  or  moved  from  Manhattan  to  Weehawken. 

It  is  thus  not  altogether  true  that  sections  112  (b)  and  (c)  of  title 
28  have  corrected  the  problem  in  New  York  Harbor.  They  have  merely 
corrected  the  business  of  moving  from  a  Manhattan  pier  across  the 
river  to  a  Brooklyn  pier,  but  not  to  a  New  Jersey  pier. 

The  need  for  concurrent  jurisdiction  for  process  on  boundary  waters 
was  generally  recognized  in  1948.  It  was  also  recognized  that  only 
the  drafting  of  a  provision  in  general  language  would  be  appropriate 
to  the  proper  codification  which  the  1948  revisors  desired.  The  ALI's 
proposed  section  1318(b)  (2)  is  the  first  action  which  has  been  taken 
toward  that  end. 

The  ABA  committee  questions  specifically  whether  the  expression, 
waters  "that  form  or  include  the  boundary"  of  adjoining  districts, 
makes  sufficiently  clear  that  jurisdiction  for  process  is  to  be  concur- 
rent when  the  shoreline  of  the  harbor,  port,  river  or  strait — as  is  the 
case  between  New  Jersey  and  New  York — rather  than  its  "thread," 
or  some  other  "fairway"  or  "midway"  or  "thalweg,"  forms  the  bound- 
ary. The  draftsmen  of  section  1318(b)  (2)  were  fully  mindful  of  this 
problem.  They  considered  and  sought  to  improve  on  the  expression 
"waters  which  are  the  boundary  between  two  States"  which  had  al- 
ready been  used  to  provide  concurrent  jurisdiction  in  the  Pilotage  Act 
of  March  2, 1837  (5  Stat.  153,  46  U.S.C.  211).  That  1837  language  had 
been  repeately  held  effective  for  the  purpose.  The  new  language  "form 
or  include"  rather  than  the  single  word  "are"  used  in  1837  was  thought 
by  the  ALI  draftsmen  to  be  the  best  possible  language  for  further  clar- 
ification. In  the  light  of  its  history  in  the  1837  Pilotage  Act,  it  would 
seem  that  it  should  prove  adequate. 

The  ABA  committee  finally  points  out  that  the  boundary  waters 
language  of  section  1318(b)  (2)  contains  no  distance  limits.  Thus,  they 
suggest  as  an  example,  that  the  Baltimore  marshal  could  make  arrests 
in  Norfolk  and  vice  versa.  If  this  were  actually  required  by  plaintiffs, 
it  would,  of  course,  defeat  the  very  economies  which  it  is  the  purpose 
of  section  1318(b)  (2)  to  promote. 

We  believe  that  the  problem  could  be  easily  solved  by  the  addition 
of  a  distance  limitation  to  the  langiuage  of  section  1318(b)  (1)  similar 
to  tlie  40-mile  limitation  already  familiar  to  the  admiralty  bar  in  Civil 
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Rule  45(d)  (2)  relating  to  subpenas  for  depositions.  After  the  phrase 
"deemed  to  have  been  made  in  either  of  such  districts,"  appearing  at 
page  27,  line  6,  there  could  be  added — 

If  made  in  such  adjoiuing  district  at  any  place  not  more  than  40  miles  from 
the  place  where  the  action  is  i>ending. 

This  corresponds  to  the  so-called  100-mile  bulge  for  service  of 
process  that  is  found  in  Civil  Eule  4  where  you  join  a  party  in  an 
action  and  you  can  go  over  to  the  next  district  and  serve  the  party 
provided  he  is  not  more  than  100  miles  away.  However,  it  seems  that 
if  it  were  100  miles  it  would  be  a  very  long  distance  for  arrest  or  attach- 
ment. It  would  probably  be  inconvenient  to  the  marshal  and  probably 
inconvenient  to  the  parties.  So  tlie  suggestion  here  is  that  we  take  the 
distance  at  40  miles  on  the  ground  that  that  is  an  hour's  drive  or  some- 
thing of  that  sort  and  is  a  workable  distance.  If  it  is  more  than  40 
miles,  then  still  despite  1318(b)  (2)  it  is  going  to  be  necessary  to  refile 
or  transfer  and  then  send  out  the  marshal  of  the  new  district  with 
process  of  arrest  or  attachment. 

I  think  that  study  of  the  geographical  boundaries  will  show  that  it 
would  be  a  very  exceptional  case  that  could  not  be  taken  care  of  within 
40  miles.  This  is  a  matter,  however,  which  I  do  not  think  anyone  has 
gotten  into.  I  believe  that  this  was  discussed  at  the  time  that  the 
Admiralty  Rules  Advisory  Committee  was  putting  out  their  Civil 
Rule  E(3)'(a)  which  limited  it  to  the  district  and  it  was  thought  too 
hard  a  problem. 

The  committee  also  felt  that  very  probably  this  was  a  legislative 
matter  that  ought  not  to  be  done  by  rule. 

The  word  "brought"  in  line  i  on  page  27  should  be  changed  to 
"pending"  since  admiralty  actions  are  often  transferred  to  another 
district  even  before  service  of  process  has  been  effected.  Civil  Rule 
E(3)  (a)  at  present  recognizes  this  possibility  of  transfer  by  omitting 
any  reference  to  the  district  where  the  action  was  brought. 

THE  TRANSFER   PROBLEM 

Respecting  the  transfer  of  admiralty  actions  to  another  district,  sec- 
tion 1318(c),  instead  of  making  a  special  provision,  simply  incorpo- 
rates by  reference  section  1315,  providing  for  change  of  venue  in 
general  Federal  question  cases.  Section  7  of  the  bill,  as  we  have  noted 
above,  repeals  the  transfer  provision  of  the  Suits  in  Admiralty  Act 
now  found  in  46  U.S.C.  742  and  thereby  also  submits  to  the  procedures 
of  section  1315  the  transfer  of  admiralty  actions  against  the  United 
States. 

Neither  the  MLA  nor  the  ABA  committee  has  raised  any  specific 
objection  to  the  alteration  in  the  existing  admiralty  transfer  j^roce- 
dures  made  by  section  1318(c).  The  proposed  changes  are,  however, 
very  substantial  and  important.  Under  existing  law,  28  U.S.C. 1404 (a) 
authorizes  transfer  "to  any  other  district  or  division  where  it  might 
have  been  brought."  Since  an  admiralty  action  may  be  brought  any- 
where a  defendant  or  his  property  may  be  served  with  process,  this 
means  that  under  existing  law  the  court  may  transfer  the  action  to  any 
other  district.  Continental  Grain  Co.  v.  The  Barge  FBL-585^  364  U.S. 
19  (1960).  Similarly,  tlie  Suits  in  Admiralty  Act,  46  U.S.C.  742,  pro- 
vides that  "Upon  application  of  either  party  the  cause  may,  in  the 
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discretion  of  the  court,  be  transferred  to  any  other  district  court  of 
the  United  States." 

We  believe  that  the  change  proposed  by  section  1318(c)  to  conform 
admiralty  transfer  procedure  to  the  detailed  procedure  prescribed  for 
general  Federal  question  cases  may  prove  confusing.  "We  believe  it 
preferable  to  provide  in  section  1318(c)  itself  for  admiralty  transfer 
procedure.  This  might  be  effected  by  altering  the  language  at  page  27, 
lines  8-10,  of  the  bill  to  conform  to  that  in  section  1315(a)  so  as  to 
make  it  read — 

the  district  court  may.  on  motion  of  any  party,  transfer  the  action  to  any  otlier 
district  for  the  convenience  of  the  parties  and  witnesses  or  otherwise  in  tlie 
interest  of  justice. 

That  is  the  ALI  general  transfer  formula  of  section  131-5  without 
the  limitations. 

If  so  amended,  section  1318(c)  would  retain  the  existing  practice, 
under  28  U.S.C.  1404(a)  and  46  U.S.C.  742,  of  merely  specifying 
the  basis  for  the  court's  exercise  of  discretion  in  transferring  actions. 

The  De]:)artment  of  Justice  would  not  oppose  adoption  of  section 
1318  nor  the  proposed  amendment  of  46  U.S.C.  742  by  section  7  of  the 
bill,  provided  the  language  of  section  1318  is  modified  along  the  lines 
suggested  above. 

TRIAL  BY   JURY 

Now,  jNIr.  Chairman,  this  brings  us  to  the  truly  contro^-ersial  part 
of  the  proposal — section  1319  providing  for  jury  trial  in  admiralty  of 
certain  particular  types  of  claims  and  actions. 

Correspondingly,  section  2(g)  of  the  bill,  at  page  52,  line  8,  repeals 
the  so-called  "Lakes  Statute,"  28  U.S.C.  1873,  under  which  jury  trial 
is  now  available  in  personal  injury  and  some  other  cases  "arising  upon 
or  concerning  any  vessel"  employed  between  different  states  "upon 
the  lakes  and  navigable  waters  connecting  said  lakes."  That  is  a  his- 
torical survival  from  an  act  of  Congress  of  1845  extending  the  admi- 
ralty jurisdiction  to  the  lakes  and  connecting  waters  which  the 
Supreme  Court  later  held  to  be  unnecessary,  but  the  provision  has 
never  been  repealed  and  has  been  carried  forward  codification  after 
codification.  The  ALI  proposal  of  section  1319  is  to  repeal  that  and 
make  uniform  the  right  to  jury  trial  in  admiralty. 

Section  1319  would  provide  for  jury  trial  in  admiralty  for  (1)  any 
claim  for  money  damages  for  injury  or  death,  except  in  actions  for 
limitation  of  shipowner's  liability  or  against  the  United  States,  and 
(2)  for  any  action  brought  in  admiralty,  regardless  of  its  nature, 
Vv'hich  could  also  have  been  brought  within  diversity  or  Federal  ques- 
tion jurisdiction  and,  if  so  brought,  would  be  triable  to  a  jury  in  the 
Federal  court. 

The  intent  to  permit  any  party  to  demand  a  jury  trial  of  a  personal 
injury  or  death  claim  in  an  admiralty  action  is  made  perfectly  clear 
by  the  text  of  the  section.  The  negative  wording  of  the  second  sentence 
makes  its  meaning  as  to  claims  other  than  death  and  injury  some- 
what obscure;  the  intent,  however,  is  plain.  Whenever  any  action  is 
brought  in  admiralty  which  could  also  have  been  brought  as  a  diversity 
or  Federal  question  action,  with  a  right  to  jury  trial,  jiir}-  trial  of 
the  admiralty  action  may  also  be  demanded  by  any  party. 
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There  are  no  restrictions  in  the  second  sentence  as  to  the  subject 
of  tlie  action.  It  may  be  an  action  for  collision,  general  average,  sal- 
vage or  any  other  technical  maritime  matter  so  long  as  diversity  or 
Federal  question  jurisdiction  would  have  been  available  to  permit  its 
bringing  on  the  law  side,  so  to  speak,  of  the  Federal  court.  No  dis- 
cretion is  given  the  judge  to  refuse  jury  trial  in  inappropriate  cases 
nor  is  there  any  restriction  on  the  application  of  the  rule  that  where 
the  principal  claim  in  an  action  is  to  be  tried  to  a  jury,  third-party 
and  other  j^endent  claims  may  also  be  so  tried.  Cf.  Atlantic  and  Gulf 
Stevedores  v.  EUerman  Lines.  369  U.S.  355  (1962);  Fitzgerald  v. 
United  States  Lines  Co..  374  U.S.  16  (1963).  The  ALI  commentary 
appears  to  state  at  page  253  that  claims  for  liability-over  for  indem- 
nity are  intended  to  be  not  triable  to  a  jury.  However,  in  view  of  the 
Atlantic  and  Fitzgerald  cases,  dealing  with  this  problem  of  jury 
trial  of  pendent  claims,  it  seems  rather  doubtful  that  the  ALI  belief 
will  prove  to  be  correct. 

The  Maritime  Law  Association  and  the  Admiralty  Committee  both 
object  strongly  to  section  1319  in  its  entirety.  Since  actions  against 
the  LTnited  States  are  expressly  excluded  from  section  1319,  the  LTnited 
States  not  being  subject  then  to  trial  by  jury  in  any  form,  the  Depart- 
ment of  Justice  would  prefer  not  to  express  any  view  concerning  its 
desirability. 

Thank  you,  Mr.  Chairman. 

Senator  Burdtck.  Thank  you  very  much. 

Let  us  take  that  last  portion  thei-e  just  for  a  minute.  Your  state- 
ment says  that  "The  ALI  study  appears  to  state  at  page  253  that  claims 
for  liability-over  for  indemnity  are  intended  to  be  not  triable  to  a 
jury." 

What  is  the  reason  for  that?  You  still  have  the  question  of  liability 
apart  from  the  question  of  damages. 

Mr,  CoLBT.  The  ALI  appeais  to  have  been  of  the  view  that  the  right 
to  try  the  case  to  a  jury  inider  the  Atlantic  and  Fitzgerald,  cases  was 
discretionary  with  the  judge  because  of  the  provisions  in  civil  rule  42, 
having  to  do  with  separation  of  issues  for  separate  trials,  and  so  forth. 

Under  rule  42  the  judge  has  very  broad  discretion  and  it  is  definitely 
true  that  a  separate  trial  could  be  ordered  of  these  issues.  The  question 
remains  whether  a  judge  is  likely  to  do  this,  considering  the  fact  that 
this  might  be  thought  to  require  ti-ying  the  case  or  trying  those  issues 
twice. 

It  is  theoretically  possil:)le,  and  it  has  sometimes  been  done,  par- 
ticularly in  respect  to  tort  claims  actions  against  the  United  States 
which  are  joined  with  diversity  actions  against  a  private  party,  that 
a  single  trial  the  judge  would  decide  tlie  case  against  the  United  States 
while  having  a  jury  decide  the  case  against  the  private  party. 

The  Department  of  Justice  has,  I  think,  gen<^ rally  objected  to  that 
procedure  and  for  the  most  part  been  inisuccessf ul  in  preventing  it.  The 
result  of  such  combined  trials  has,  however,  in  the  opinion  of  experi- 
enced members  of  the  bar — this  is  all,  of  course,  you  know,  a  matter 
of  triple  hearsay,  if  not  to  say  gossip — has  never  been  awfully  satis- 
factory. 

Now,  this  is  the  difference  of  opinion  with  the  American  Law  Insti- 
tute and  the  admii-alty  specialists  with  which  our  statement  here  is 
concerned  It  is  a,  very  troublesome  point.  In  other  words,  the  judge  is 
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always  beincr  urged  by  the  Administrative  Office  of  the  U.S.  Courts 
to  have  one  trial  dispose  of  everything  as  far  as  possible.  This  pre- 
sents him  with  the  problem  of  whether  he  is  going-  to  give  everybody 
a  jury  trial  or  not. 

Xow,  as  the  ALI  observes  in  their  commentary  on  this  point,  there 
is  no  constitutional  right  to  be  free  of  jury  trial.  There  is  only  a  right, 
under  the  seventh  amendment,  to  have  a  jury  trial  if  the  case  is  in  the 
nature  of  an  action  at  law. 

The  second  sentence  of  1319  is,  of  course,  much  more  difficult  again. 

Senator  Burdick.  Let  us  stay  on  that  first  one  for  just  a  minute  more. 
Let  us  just  take  an  assumption  here.  Suppose  a  liability  is  $10  million. 
If  the  plaintiff  brings  a  suit  for  $5  million,  he  can  have  a  jury  trial. 
It  is  not  over  the  liability  limits. 

^Ir.  Colby.  Yes. 

Senator  Bukdick.  But  if  he  brings  a  suit  for  $15  million  he  cannot 
have  a  jury  trial. 

Mr.  Colby.  I  do  not  understand  that. 

Mr.  MtTLLEN.  The  Senator  is  speaking  of  the  exceptions  involved 
with  the  Limitation  of  Liability  Act.  In  other  words,  a  special 
exclusion. 

Mr.  Colby.  Oh,  yes.  The  Limitation  of  Liability  Act,  of  course,  is  a 
different  matter.  The  limitation  of  liability  proceeding  involves  an 
action  or  petition  similar  to  a  petition  for  bankruptcy  in  some  ways, 
in  which  the  value  of  the  ship  is  put  up  as  a  fund  to  be  distributed. 

Xow,  the  law  at  present  appears  to  be  established  that  if  the  total  of 
the  claims  against  the  fund  are  less  than  the  total  fund,  so  that  there  is 
no  occasion  for  limitation  as  an  action — in  other  words,  limitation 
could  only  be  serving  as  a  protective  defense  to  set  a  maximum  or  ceil- 
ing on  liability — ^then  the  claims  could  be  tried  to  a  jury  if  demanded. 
This  may,  of  course,  sometimes  have  the  result  at  prc'sent  that  the  case 
will  be  remanded  to  the  State  court,  the  admiralty  court  merely  retain- 
ing jurisdiction  of  the  fund  for  distribution.  This  is  not  too  different 
from  a  bankruptcy  situation  where  the  referee  will  direct  trial  of  some 
claims  in  a  separate  action.  That  is  the  present  law. 

I  take  it  that  the  ALI  provision,  1319,  does  not  in  any  way  alter  that. 

Senator  Burdick.  This  bill  leaves  the  basic  grant  of  admiralty  juris- 
diction essentially  as  it  is.  as  it  was  developed  from  section  9  of  the 
Judiciary  Act  of  1789. 

Mr.  CoLfiY.  That  is  correct. 

Senator  Blt^dick.  But  there  are  a  lot  of  ragged  edges  to  that  juris- 
diction, I  think  we  will  agree. 

I  would  like  to  ask  you  some  questions  about  the  various  aspects  of 
this  jurisdiction,  contracts,  vessels  and  waters  included  within  the 
jurisdiction.  First,  let  us  deal  with  contracts.  Is  a  contract  to  repair  a 
ship  included  in  the  admiralty  jurisdiction  ? 

Mr.  Colby.  A  contract  to  repair  a  ship  or  a  contract  to  rebuild  or 
alter  a  ship  is  within  American  admiralty  jurisdiction.  A  contract  for 
original  construction  of  a  ship  or  original  equipment  of  a  ship  is  not 
within  American  admiralty  jurisdiction.  Everywhere  else  in  the  world, 
I  believe,  and  under  the  International  Convention  on  Arrest  of  Ships, 
reprinted  in  6  Benedict  on  Admiralty,  p.  10,  shipbuilding  is  defined  as 
a  maritime  cause  of  action,  but  in  the  United  States,  because  of  histori- 
cal developments,  it  is  not  an  admiralty  cause  of  action. 


652 

Several  times  the  Supreme  Court  has  been  in  various  forms  invited 
to  chanire  the  American  rule  but  they  have  never  seen  fit  to  do  so.  They 
have  always  treated  it  as  a  leo:islative  matter.  It  corresponds,  of  course, 
equally  to^he  contract  for  the  sale  of  an  existing  ship.  That,  too,  and 
for  somewhat  the  same  reasons,  is  not  an  admiralty  cause  of  action 
under  American  admiralty  law,  but  is  maritime  everywhere  else  in  the 

W'Orld. 

Senator  Burdick.  I  really  cannot  see  the  distinction  between  a  con- 
tract to  build  a  ship  and  a  contract  to  substantially  repair  it. 

INIr.  Colby.  The  original  decisions,  if  I  remember  my  history  cor- 
rectly, which  I  very  possiblv  may  not,  arose  during  the  1850's  or  so 
when  Justice  Johnson  was  doing  his  very  best  to  hold  down  and  reduce 
the  admiralty  jurisdiction.  The  cases  of  that  period  reasoned  the  dis- 
tinction along  the  line  that  repairing  a  ship  is  maintaining  a  ship.  This 
is  in  aid  of  navigation  and  commerce.  Building  a  ship  is  like  build- 
ins:  anything  else"  It  is  the  preparation  of  something  which  only  when 
finished  will  enter  into  the  stream  of  commerce.  Now,  this  is,  it  seems 
to  me.  a  somewhat  insufficient  ground.  Certainly  this  very  distinction 
was  reiected  in  the  last  15  or  20  years  in  connection  with  the  applica- 
tion of  the  Fair  Labor  Standard's  Act  to  shipbuilding  and  matters  of 
that  sort.  In  other  words,  it  is  held  to  be  a  matter  of  interstate  com- 
merce affecting  interstate  and  foreign  commerce  just  as  much  to  build 
a  new  ship  as  to  repair  an  existing  one.  This,  however,  is  the  existing 
admiralty  law,  and  as  I  say,  it  applies  not  only  to  building  but  also 
to  selling  a  ship. 

Senator  Burdick.  I  do  not  believe  the  ALI  suggestion  changes  it  in 
anv  way. 

Mr.  Colby.  No,  sir. 

Senator  Burdick.  But  would  you  like  to  venture  your  opinion 
whether  it  should  be  changed  ? 

Mr.  Colby.  "Well,  I  am  not,  of  course,  in  a  position  to  express  any 
view  of  the  Department  of  Justice.  As  an  individual  lawyer,  I  think 
it  would  probably  be  highly  desirable.  The  Maritime  Law  Association 
and  other  admiralty  specialists  are  always  addressing  themselves  to 
the  hi.oh  desirabilitv  of  substantial  international  uniformity.  However, 
the  Convention  for  Arrest  of  Ships  adopted  internationally  in  1952 
has  never  been  urged  for  ratification  by  the  United  States.  So  far  as  I 
know,  the  IMaritime  Law  Association  and  the  bankers  who  loan  money 
on  shi]>  mortgages,  and  so  forth,  have  never  seen  fit  to  urge  this  for- 
ward. Yet  that  is  the  area  that  is  affected  by  this.  American  exception 
of  shipbuilding  and  sales  from  admiralty  jurisdiction. 

Taking  the  International  ]Maritime  Conventions  at  Brussels  as  a 
whole,  tiiey  have  proposed,  and  the  British  and  many  countries  have 
adopted,  a"  scheme  under  which  you  register  the  ship  the  moment  its 
keel  is  laid:  you  mortgage  the  ship  the  moment  its  keel  is  laid:  and 
everything  tliat  goes  into  the  building,  and  so  forth,  light  down  from 
the  beoinning.  is  a  matter  of  maritime  jurisdiction  giving  rise  to  mari- 
time liens,  and  so,  of  course,  Avith  the  snle  of  the  ship. 

This  country  has  never  taken  any  action  on  any  of  these  conventions. 
The  INIaritime  Law'  Association  has  never  gone  around  to  the  New 
York  bankers  and  beat  the  drum  for  uniformity  and  got  together  to 
urge  ratification  upon  Congress. 
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Senator  Burdick.  Do  you  think  that  the  law  slionld  be  clarified  in 
its  definition  of  what  vessels  are  included  in  admiralty  jurisdiction? 
Should,  for  example,  there  be  a  distinction  between  self-propelled  and 
towed  drvdocks?  For  example,  an  injury  might  occur  in  either  one 
while  such  vessels  are  at  sea.  ^Yh£^t  difference  does  it  make  whether 
thev  are  motorized  or  not  ? 

Mr.  Colby.  I  do  not  believe  it  makes  any  difference  whether  any 
tvpe  of  vessel  is  motorized  or  not.  The  practice  of  decision  is  to  apply 
the  definition  of  a  vessel  contained  in  title  1,  section  3,  I  believe  it  is, 
of  the  Code  which  says  that  a  vessel  is  any  "artificial  contrivance  or 
capable  of  being  used,  as  a  means  of  transportation  on  water."  See 
The  Robert  TF.  Pamom,  191  U.S.  17,  29  (1903).  So  the  question 
whether  it  is  a  dumb  barge  or  powered  barge  or  anything  of  that  sort 
does  not  govern  us.  It  is  very  doubtful  under  that  definition  if  even 
rowboats  are  not  vessels  so  far  as  the  concept  is  applied  in  the  Ameri- 
can admiralty. 

Historically  in  England  it  was  held  that  boats  propelled  by  oars 
were  not  within  admiralty  jurisdiction.  I  am  not  sufficiently  learned  to 
know,  or  at  least  I  do  not  have  the  power  of  recall  at  the  moment, 
whether  this  means  the  contrary,  that  is  to  say.  that  a  small  boat 
propelled  by  sail  is  within  the  English  admiralty  jurisdiction.  I  rather 
suspect  it  is. 

Senator  Btjrdick.  The  staff  will  ask  you  the  next  question.  I  have 
to  make  a  phone  call  here.  I  will  be  right  back. 

Mr.  iMuLLEX.  Eecently  in  the  fifth  circuit  there  was  a  case  called 
M/Y  Marl  fax  v.  McCrory.  391  F.2d  909  (1968).  which  involved  a 
vessel  which  had  undergone  repairs.  It  was  an  old  LCU  which  was 
reconverted  and  at  the  time  it  was  undergoing  extensive  repairs  and, 
of  course,  could  not  have  set  sail.  The  fifth  circuit  said  in  that  case 
that  as  long  as  you  were  getting  a  dead  ship  ready  to  go  to  sea  again 
that  it  could  be  within  admiralty  jurisdiction. 
Do  you  think  that  that  is  a  sound  decision? 

Mr.  Colby.  I  think  there  is  very  little  doubt  about  it.  That  decision, 
as  I  recall  it,  involved  also,  of  course,  questions  about  whether  there 
was  a  maritime  lien  for  rebuilding. 

The  historical  view  expressed  both  by  Lord  Stowell  in  England  and 
by  the  U.S.  Supreme  Court  in  one  case.  I  believe  by  quotation, 
was  that  as  long  as  there  were  enough  planks  and  spars  holding  to- 
gether to  be  an  entitv,  it  was  still  a  vessel.  See  The  John  G.  Stevei^^ 
170 U.S.  113, 119  (1898). 

I  may  point  out  that  nothing  can  be  done  to  clarify  questions  of 
this  sort  for  the  nonadmiralty  bar  because  the  problem  invariably  is 
what  is  it  for?  In  other  word's,  you  take  the  situation  of  the  drydock. 
Now,  a  drydock  is  not  a  vessel  when  she  is  moored  in  place  being  used 
as  a  drvdock,  but  I  am  sure  that  when  they  towed  that  diydock  out 
to  the  Philippines — which  they  did  when  I  was  a  small  boy — during 
her  10,000-mile  tow  job  she  was  undoubtedly  a  vessel  just  as  much  as 
any  barge — an  unpowered  barge. 

Now,"this  is  what  is  troublesome  to  a  nonadmiralty  lawyer.  We  can 
do  all  we  want  to  clarify  and  unify  the  admiralty  rules  of  procedure 
and  define  the  admiralty  jurisdiction,  but  we  are  not  going  to  equip 
a  nonadmiralty  lawyer  with  the  knowledge  of  substantive  maritime 
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law  nor  with  the  acquaintance  of  the  maritime  milieu  which  is  neces- 
sary to  decide  questions  like  that. 

Senator  Burdick.  Some  cases  have  held  that  certain  waters  are  not 
navigable  for  the  purpose  of  avoiding  the  application  of  the  Limita- 
tion of  Liability  Act.  In  reality  it  would  appear  that  these  cases  may 
involve  outboard  motor  accidents  where  the  injury  damages  far  exceed 
the  value  of  the  boat.  Would  it  not  be  better  to  deal  with  those  cases 
directly  and  state  that  the  Limitation  of  Liability  Act  should  not 
apply  to  any  vessel  of  less  than  10  tons  burden  or  any  pleasure  boat, 
for  example? 

Mr.  Colby.  The  question  of  the  scope  of  the  Limitation  of  Liability 
Act  is,  of  course,  a  matter  of  great  difficulty  from  a  policy  stand- 
point. It  does,  of  course,  not  form  in  any  way  a  part  of  the  discussion 
on  this  bill.  I  have  not  any  idea  of  what  the  view  of  the  Department 
of  Justice  would  be  in  respect  of  the  problem  of  amending  the  Limita- 
tion of  Liability  Act  to  define  in  or  out  vessels  of  a  particular  size. 
It  is  very  clear  that  because  of  the  application  of  the  Limitation  of 
Liability  Act  to  small  craft  on  waters  within  different  States,  the 
admiralty  jurisdiction  has  been  somewhat  confused.  The  decisions 
cannot  be  reconciled  with  each  other  and  the  only  thing  that  is  appar- 
ent upon  stiidy  is  that,  like  the  chairman  suggested,  the  judge  was 
interested  in  not  having  limitation  of  liability  apply  to  small  craft 
wliich  probably  are  worth  $1,000,  when  you  have  a  death  claim  or 
something  of  the  sort  for  many  thousands. 

I  would  only  say  this  in  my  capacity  as  a  private  lawyer — that  in 
addition  to  the  size  and  amount  and  value  of  the  craft  to  which  the 
Limitation  of  Liability  Act  is  to  be  applicable,  the  problem  as  a 
social  and  economic  one  can  very  likely  not  be  solved  without  also 
having  some  scheme  for  compulsory  insurance  of  small  craft.  In  other 
words,  you  do  not  get  anywhere  if  you  remove  the  Limitation  of 
Liability  Act  with  respect  to  a  $1,000  small  craft  if  there  is  no  fund 
you  can  go  against  because  the  $1,000  craft  is  covered  by  a  $650 
mortgage  and  is  subject  to  $200  or  $300  worth  of  repairmen's  and  gas 
station  liens. 

Senator  Burdick.  Can  tort  cases  in  connection  with  pleasure  boat 
accidents  and  problems  be  left  to  the  State  courts  unless  there  is  a 
diversity  of  citizenship? 

Mr.  Colby.  It  is  perhaps  a  solution.  I  would  say,  however,  that 
the  State  court  will  proloably  then  have  to  borrow  from  the  maritime 
law  the  applicable  legal  principles  because  they  are  somewhat  dif- 
ferent from  those  in  road  accidents. 

The  attempt  to  define  differences  between  navigable  waters  and 
navigable  waters  of  the  United  States  has  never  been  made.  The 
Supreme  Court  during  the  later  period  of  the  19th  century — when 
admiralty  jurisdiction  was  being  expanded  by  the  Court — was  gov- 
erned by  the  conception  that  all  wnters  navigable  in  fact  were  naviga- 
ble in  law  and  if  the  water  was  in  any  way  usable  as  part  of  the  stream 
of  interstate  commerce,  it  was  navigable  waters  of  the  United  States 
suliioct  to  the  admiralty  jurisdiction. 

This  means  that  you  have  an  intrastate  lake  but  if — it  was  more  im- 
portant then — there  was  a  main  road  coming  down  to  one  shore  of  the 
lake  and  thev  ferried  people  across  the  lake  over  to  the  other  side  or  the 
other  end  of  the  lake  to  another  main  road,  that  lake  was  then  being 
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used  in  interstate  commerce  and  was  navigable  waters  of  the  United 
States  subject  to  the  admirahy  jurisdiction.  The  decisions  then  and 
ever  since  provide  a  neat  interhicing  of  inconsistencies. 

Senator  Btjrdick.  Do  you  think  that  the  law  can  be  clarified  to  indi- 
cate what  kind  of  lakes,  what  kind  of  rivers,  are  not  navigable  waters  ? 
Do  you  think  that  is  possible  ? 

Mr.  Colby.  I  do  not  think  very  usefully,  no,  because  the  only  solution 
is  one  that,  because  of  our  vest 'inland  lakes  and  rivers,  we  abandoned 
when  we  extended  the  maritime  law  inland  and  could  not  very  well 
restore  now.  .  .       .     . 

In  France  and  England  there  was  no  admiralty — no  maritime  juris- 
diction over  rivers  beyond  the  point  to  which  they  were  navigable  from 
the  sea.  This  in  England  was  often  referred  to  as  below  the  first  bridge. 
The  French  conception  was  only  slightly  different.  It  had  to  do  again 
with  purely  practical  considerations  of  how  far  seagoing  ships  could  go. 

Now,  in  America  we  extended  admiralty  jurisdiction  inland  on  the 
ground  that  the  great  rivers  and  lakes  of  "the  country  were,  in  the 
sense  of  commerce,  navigable  from  the  sea.  Then  that  was  so  good  that 
it  was  extended  to  lakes  and  rivers  which  are  not  navigable  from  the 
sea  at  all  but  are  merely  a  means  for  interstate  commerce  within  the 
body  of  the  country. 

What  I  am  saying  is  that  in  most  European  countries,  for  instance, 
you  have,  in  addition  to  the  maritime  law,  "droit  fluviae,"  the  law  of 
rivers.  It  is  a  special  department  of  law  with  special  statutes.  This  we 
abandoned.  AVliether  we  could  go  back  and  usefully  do  something  about 
it  I  would  not  be  in  a  position  to  say,  and,  of  course,  it  forms  no  part 
of  the  subject  matter  of  the  bill  and  the  Department  of  Justice  has  in 
no  way  considered  it  as  far  as  I  know  from  the  beginning  of  time. 

Senator  Burdick.  It  is  an  interesting  subject.  It  is  related  and  I 
know  it  is  not  part  of  the  bill. 

In  the  past  there  has  been  a  question  as  to  the  power  of  the  admiralty 
courts  to  grant  equitable  relief.  The  ALI  study  suggests  that  this  may 
no  longer  be  a  problem  because  of  the  mergers  of  the  admiralty  rules 
with  the  rules  of  civil  procedure,  but  is  not  there  a  question  here  of  the 
effect  of  section  2073  of  title  28  which  states  that  jurisdiction  cannot 
be  changed  by  amending  the  rules  ? 

The  ALI  study  also  suggests  that  equitable  relief  may  be  given  under 
pendent  jurisdiction.  Would  it  not  be  better  to  face  this  question  di- 
rectly and  have  the  legislative  history  of  this  bill  expressly  state  that 
admiralty  courts  may  be  given  equitable  relief  where  appropriate  ? 

Mr.  Colby.  I  would  say  with  respect  to  those  questions  that  they 
were  considered  by  the  Admiralty  Kules  Committee  and  it  was  the 
view  of  the  committee  in  drafting  the  rules  that  these  questions  are 
not  properly  jurisdictional.  They  are  questions  of  remedy. 

As  the  chairman  knows,  this  use  of  jurisdiction  for  something  in  the 
nature  of  when  will  the  court  exercise  its  power  to  do  something  is 
well  known  historically  with  respect  to  equity  jurisdiction,  so-called, 
and  with  respect  to  admiralty  jurisdiction,  so-called.  This  does  not 
make  it  the  kind  of  jurisdiction  that  is  defined  in  the  statute. 

Thus,  the  Admiralty  Rules  Committee  in  devising  the  provisions  for 
merger  of  civil  and  admiralty  procedure  believed  that  they  had  in- 
cluded equitable  remedies  in  the  powers  of  the  court  sitting  in  admi- 
ralty jurisdiction. 
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They  believed  they  had  done  it  by  these  two  rules.  Kule  1  says : 

These  rules  govern  the  procedure  in  the  United  States  District  Courts  in  all 
suits  of  a  civil  nature  whether  cognizable  as  cases  at  law  or  in  equity,  or  in  admi- 
ralty, with  the  exceptions  stated  in  Rule  81. 

Then,  in  rule  18  (a) ,  dealing  with  joinder,  it  says : 

A  party  afiserting  a  claim  to  relief  as  an  original  claim,  counterclaim,  cross 
claim  or  third  party  claim,  may  join,  either  as  independent  or  as  alternate  claims, 
as  many  claims,  legal,  equitable,  or  maritime,  as  he  has  against  an  oiiposing  party. 

Now,  it  was  thought  that  this  gave  the  Federal  court  the  same  right 
to  equitable_  remedies  when  exercising  admiralty  jurisdiction  that  it 
has  when  it  is  trying  a  law  action.  There  was  thought  to  be  no  problem 
about  jury  trial  because,  like  in  equity,  there  is  no  jury  in  admiralty. 
So  there  was  no  difficulty  alwut  that.  So  far  as  I  know,  none  of  the 
lower  courts  that  have  passed  upon  the  question  have  experienced  any 
difficulty  with  it.  Some  of  the  judges,  I  believe,  have  said  things  which 
1  would  paraphrase  as  being  that  this  treatment  is  less  than  tidy.  But 
I  dp  not  believe  that  there  is  any  occasion  to  put  into  the  admiralty 
jurisdictional  section  something  like  the  English  Parliament  put  into 
the  Supreme  Court  of  Judicature  Act  of  1873  in  which  they  said  the 
court  hearing  a  law  case  should  exercise  all  the  powers  of 'equity  or 
admiralty  court  and  then  they  turned  around  and  said  the  court  liear- 
ing  an  equity  case  should  exercise  the  powers  of  the  law  or  admiralty 
court;  finally,  they  do  it  all  three  w^ays — a  very  lovely  statement  which 
certainly  indicated  that  they  expected  the  worst  of  the  judicial  inter- 
pretation of  their  clear  intent. 

Senator  BtTRDiCK.  Excuse  me  just  for  a  minute. 

What  do  you  think  about  incorporating  a  statute  of  limitations  on 
personal  injury  claims  in  these  suits,  say  3  years '? 

Mr.  Colby.  The  problem  of  laches  rather  than  limitations  in  admi- 
ralty is  one  of  presence  of  the  defendant  or  his  property.  You  are  not 
always  able  to  reach  the  defendant  or  his  property.  That  is  the  origin 
of  the  maritime  concept  of  laches.  In  other  words,  the  claim  is  not 
barred  unless  you  have  failed  to  exercise  reasonable  diligence  to  get  a 
suit  filed  and  arrest  a  ship  or  property  or  otherwise  sue  the  clefendant. 

I  do  not  know  what  would  be  appropriate.  I  would  like  to  call  your 
attention  to  46  U.S.C.  730,  the  time  limit  for  salvage  suits,  and  "how 
it  dealt  with  the  ]:)roblem  we  are  talking  about,  which  could  be  a 
method  of  universal  application. 

A  suit  for  the  recovery  of  remuneration  for  rendering  assistance  or  salvage 
services  shall  not  be  maintainable  if  brought  later  than  two  years  from  the  date 
when  such  assistance  or  salvage  was  rendered,  unless  the  court  in  which  the 
suit  is  brought  shall  be  satisfied  that  during  such  period  there  has  not  been 
any  reasonable  opportunity  of  arresting  the  assisted  or  salved  vessel  within 
the  .iurisdiction  of  the  court  or  within  the  territorial  waters  of  the  country 
in  which  the  libelant  resides  or  has  his  principal  place  of  business. 

At  present,  in  personal  injury  actions,  it  is  customary  even  when 
the  action  is  in  rem  to  follow  by  analogy  the  3  year  statute  of  limita- 
tions of^  the  Jones  Act  wliich  is,  of  course,  not  really  in  the  Jones 
Act.  It  is  in  the  Federal  Employers'  Liability  Act.  In  other  words, 
the  Jones  Act,  46  U.S.C.  688,  refers  back  to  tlie  limitations  provision 
found  in  45  U.S.C.  56. 

I  was  just  going  to  say  I  do  not  think  there  is  any  need  for  legis- 
lation. I  believe  that  the  Supreme  Court  more  and  more  has  excluded 
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State  statutes  of  limitation  from  application  in  admiralty  in  any 
connection,  the  reason  being,  of  course,  that  until  recently,  in  Cali- 
fornia, perhaps  still  now,  because  I  do  not  follow  it  closely,  there 
has  been  a  1  year  statute  of  limitations  for  injury  and  death.  This 
is  very  short  when  you  are  trying  to  deal  with  a  maritime  claim. 

Senator  Burdick.  Now,  the  mle  would  be  one  of  laches.  It  could  be 
anything  that  the  courts  think  it  is. 

^Ir.  Colby.  That  is  right. 

Senator  Burdick.  One  year  or  10. 

Mr.  Colby.  The  general'thought  is  the  same  one  as  we  have  behnid 
the  limitation  provision  in  the  salvage  statute.  Has  there  been  a  rea- 
sonable degree  of  diligence  of  catching  up  with  the  defendant  ?  I  think 
that  laches  can  usually  be  successfully  demonstrated  after,  oh,  4  or 
5  years,  at  any  rate,  if  you  can  show  that  the  plaintiff  could  have 
caught  the  defendant  in  rem  or  in  personam  and  neglected  to  do  so. 

Biit.  of  course,  as  long  as  the  judges  know  personal  injury  claimants 
are  less  able  to  proceed  promptly  they  will  be  more  favorably  regarded 
than  are  claims  by  merchants  or  shipowners.  This  is  very  likely  not 
unfair.  After  all, 'shipowner  and  merchants  are  usually  represented 
by  learned  counsel  who  may  be  presumed  to  realize  that  after  about 
a  vear  you  had  better  start  doing  something. 

"Senator  Burdick.  If  you  had  a  nationwide  service  of  process, 
wouldn't  you  be — wouldn't  it  be  more  of  an  argument  for  your  3-year 
limitation,  for  example? 

Mr.  Colby.  I  would  think  very  likely  the  argument  for  uniformity 
would  be  much  the  same.  Remember,  the  bill  we  are  discussing  is  the 
American  Law  Institute's  bill  on  jurisdiction,  the  division  of  juris- 
diction between  the  State  and  Federal  courts.  I  always  had  the  feeling 
that  the  admiralty  chapter  got  in  there  not  only  for  consistency  but 
for  the  reason  that  Chief  Justice  Warren  felt  about  this  like  he  felt 
about  the  merged  civil  and  admiralty  rules  business,  that  it  ought  to 
be  a  little  easier  for  a  general  practitioner  to  know  what  had  happened 
to  his  client.  It  is  all  very  well  to  associated  learned  admiralty  counsel 
after  vou  actually  get  into  the  lawsuit  but  you  ought  not  to  have  to 
associate  one  of  the  admiralty  specialists  at  the  moment  your  client 
is  sued,  or  the  moment  your  client  brings  the  suit  to  you  and  you 
reach  the  conclusion  that  this  is  one  where  there  is  a  statute  of  limita- 
tions and  it  is  about  to  run.  This  controls  the  scope  of  the  ALI  pro- 
posal, but  also  the  cha  irman's  suggestion. 

Senator  Burdick.  As  you  testified,  liberal  venue  provisions  have  not 
previously  been  codified  and  the  reason  for  this  is  ])robably  historical. 
Pvule  9(h)  of  the  United  Rules  provides  that  admiralty  cases  shall 
not  be  within  the  provisions  of  sections  1391  to  1393  of  title  28  con- 
cerning the  venue  of  civil  cases,  does  it  not  ? 

Mr.  Colby.  That  is  correct.  Rules  9(h)  and  82  preserve  the  somewhat 
inconsistent  decisions  of  the  Supreme  Court,  which  held,  first,  that  an 
admiralty  suit  is  not  a  civil  action  for  purposes  of  venue,  and  then 
turn  around  later  in  that  Continental  case  364  U.S.  19, 1  believe,  which 
is  mentioned  in  my  memorandum,  and  there  held  that  an  admiralty 
suit  is  a  civil  action  for  purposes  of  the  transfer  provisions  of  28  U.S.C. 
1404. 

The  rules  merely  preserve  this  distinction.  The  ALI  argument  is  that 
particularly  now  that  they  are  redefining  venue  in  diversity  and  Fed- 
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eral  question  cases,  it  ought  to  be  defined  in  terms  in  admiralty  cases. 
Additionally,  you  will  recall  that  one  of  the  great  ALI  proposals  is 
their  concept  of  venue  at  the  place  of  the  occurrence  or  transaction. 
This  is  a  new  thing,  since  1966  in  28  U.S.C.  1391  (a)  and  (b) ,  generally 
speaking,  unknown  entirely  in  admiralty.  So  it  is  from  these  sources 
that  we  have  this  ALI  proposal  for  uniformity  of  treatment. 

I  think  that  the  admiralty  specialists  are  on  perfectly  sound  ground 
when  they  say  that  one  of  the  principal  reasons  for  the  admiralty 
chapter  was  to  tidy  up  the  law  and  make  it  parallel  with  the  diversity 
and  Federal  question  jurisdiction  as  recodified.  This  is  so.  This  is  really 
no  more  than  stating  it  another  way — the  view  that  it  should  be  so 
found  in  the  judicial  code  that  an  ordinary  lawyer  will  be  able  to  find 
out  substantially  what  it  is  all  about  without  having  to  associate  one 
of  the  thousand  or  two  thousand  admiralty  specialists  in  the  country. 

Senator  Buedick.  Mr.  Colby,  sometimes  admiralty  contracts  may 
provide  for  arbitration  in  a  place  such  as  New  York  City.  Yet  there 
may  be  no  other  contact  with  New  York.  Under  the  provisions  of  1318 
would  venue  be  possible  in  New  York  ? 

Mr.  Colby.  I  should  think  it  would.  And  I  believe  that  the  ALT 
draftsmen  thought  it  would.  It  is  always,  of  course,  a  speculation.  The 
judges  have  to  decide  it.  But  now  look  at  1318(a)(2)  which  pro- 
vides that  venue  will  lie  anywhere  you  can  catch  the  defendant. 

Most  shipping  companies  and  most  merchants  and  importers  likeh' 
to  enter  into  such  arbitration  provisions  are  present  and  doing  business 
in  New  York.  At  the  present  time  such  a  provision  for  arbitration  in 
New  York  would  not  confer  venue  in  the  admiralty  court  when  taken 
absolutely  alone,  but  under  section  1318(a)  (1)  it  very  probably  will. 

In  other  words,  I  take  it  that  this  is  viewing  the  matter  against 
Brainerd  Currie's  concept  of  significant  contacts.  In  other  words,  is  it 
a  sufficient  contact  that  the  parties  have  said  that  matters  should  be 
heard  by  arbitrators  in  New  York  ? 

Mr.  MuLLEx.  I  i  hink  the  question  is  specifically  what  part  of  section 
1318  would  give  venue  in  New  York,  or  an  arbitration  agreement,  or 
what  background  or  understanding. 

Mr.  Colby.  Let  me  put  it  to  you  another  way.  If  the  case  is  arbi- 
trated in  New  York,  tlien  I  would  think  rather  clearly  that  that  brings 
the  case  within  the  ALI's  first  provision  that  the  transaction  or  occur- 
rence was  in  New  York.  That  is  the  basic  trick  in  this  series  of 
propositions. 

In  other  words 

Mr.  Mullen.  Well,  is  it  your  understanding  that  the  future  agree- 
ment to  arbitrate  in  New  York  would  be  a  transaction  or  occurrence  of 
the  type  which  would  be  proper  for  venue  ? 

Mr.  Colby.  Well,  now,  the  language  is,  "A  substantial  part  of  the 
events  or  omissions  giving  rise  to  the  claim  occurred." 

A  lawsuit  to  review  the  acts  of  the  arbitrators  or  enforce  the  acts  of 
the  arbitrators  is  rather  clearly,  it  seems  to  me,  a  matter  based  upon  a 
substantial  part  of  the  events  or  omissions  giA^ing  rise  to  the  claim.  I 
see  no  problem  about  that.  Now,  we  come  to  the  situation,  supj»osing 
the  chap  enters  into  his  contract  for  arbitration  at  New  Yoi-k  and  then 
he  refuses  to  appoint  arbitrators  or  do  anything  about  it.  What  hap- 
pens then  ? 
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Now,  under  tliis  ALI  scheme,  as  under  existing  law,  you  only  have  to 
go  somewhere  where  you  can  find  the  man  or  find  his  ship  that  you  can 
arrest,  or  some  property  of  his  that  you  can  attach  in  order  to  get  juris- 
diction to  comjjel  arbitration.  I  can't  escape  the  feeling  that  this  is  like 
the  problem  about  limitation  of  liability.  This  is  a  question  for  the 
Arbitration  Act,  which  already  has  special  venue  provisions  in  9 
U.S.C.4,9,  lOandll. 

If  there  should  be  a  provision  that  anything  that  arises  in  respect  of 
an  agreement  to  arbitrate  under  the  Federal  Arbitration  Act  may  have 
venue  laid  at  the  place  where  the  arbitration  was  to  occur,  I  think  it 
should  say  so  in  the  Arbitration  Act  if  section  9  of  title  9,  United 
States  Code,  read  together  with  sections  2  and  4  is  not  plain  enough. 

I  have  the  feeling  that  no  matter  what  you  do  about  a  definition  in 
1318,  it  won't  be  cei-tain.  There  will  always  be  a  different  case  that 
might  not  come  within  it.  But  the  classical  case  of  arbitration,  the  case 
of  arbitration  that  the  ALI  draftsmen  had  in  mind,  is  the  one  of  en- 
forcing the  arbitration  once  the  arbitrators  have  been  appointed.  And 
I  should  think  rather  clearly  there  was  jurisdiction  to  enforce  their 
refusal  to  proceed  to  decision,  which  has  been  known  to  happen  or  to 
enforce  their  decision  if  they  have  decided,  or  to  review  their  decision 
if  the  agreement  is  one  of  that  sort. 

One  of  the  things  that  has  to  always  be  remembered  about  arbitra- 
tion is  it  isn't  a  simple  uniform  thing  despite  title  9  of  the  United 
States  Code.  There  are  various  forms  of  arbitration  agreements,  and 
the  various  things  that  people  do  to  reach  their  obligation  to  arbitrate 
under  the  particular  agreement. 

Mr.  Mullen.  Now,  in  regard  to  the  foreign  attachments,  is  it  your 
feeling  that  your  amendment  will  answer  any  questions  that  the  Mari- 
time Law  Association  has  raised  in  regard  to  the  effect  of  section  1318 
as  originally  drafted? 

Mr.  Colby.  I  should  think  it  would  answer  all  of  the  questions. 

]Mr.  jSIullex.  Well,  let's  talk,  then,  about  section  1319  and  jury  trials. 
Section  1319  provides  for  jury  trial  in  all  admiralty  cases  in  Federal 
courts  except  for  the  limitation  of  liability  actions,  ^^^lat  were  the 
considerations  that  led  you  to  make  this  proposal  ? 

Mr.  CoLBT.  The  origin  of  the  jury  trial  in  admiralty  in  the  ALI 
project  was  I  think  twofold.  One,  there  was  the  concept  of  national 
imiformity.  Why  should  some  cases  in  some  circumstances  on  the 
lakes  and  connecting  rivers  be  subject  to  jury  trial  and  others  else- 
where not?  Why  should  there  be  a  right  to  a  jury  trial  under  the 
Jones  Act  and  by  pendent  jurisdiction  of  rights  of  any  claims  under 
the  general  maritime  law  for  matters  arising  out  of  personal  injury 
if  it  is  brought  with  the  Jones  Act  action  but  not  otherwise? 

The  other  impulsion  for  the  jury  trial  in  admiralty  was  the  fact 
that,  in  many  cases  where  it  now  exists,  the  ALI  draft  in  respect  of 
diversity  will  take  away  the  right  to  a  suit  in  Federal  courts  with  a 
Federal  court  jury  if  one  is  demanded  by  anybody. 

I  have  not  participated  in  the  Dei^artment's  study  of  the  diversity 
jurisdiction  provisions.  Worse  than  that,  I  haven't  even  looked  at  the 
matter  since  1966  or  so  because  I  was  a  consultant  in  admiralty  and 
although  I  attended  many  meetings  where  these  things  were  discussed 
but,  you  know,  if  that  isn't  your  job,  things  get  away  from  you  after 
a  certain  number  of  years — so  I  am  not  prepared  to  discuss  that  in 
any  detail. 
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But  tlie  effect  of  the  diversit,y  jurisdiction  provisions  that  we  have 
here  in  sections  1301  and  1?>02  in  this  bill  is  to  take  away  the  right  to 
a  Federal  diversity  suit  with  a  right  to  a  Federal  jury  trial  by  many 
longshoremen  and  passengers  who  are  at  present  able  to  sue  a  shipping 
company.  I  think  you  will  have  no  difficulty  in  finding  it  in  1301  and 
1302,  although  you  may  have  some  difficulty  in  figuring  out  the  scope 
of  it.  I  know  I  don't  fully  understand  the  scope  of  it.  I  don't  know  that 
it  is  insurmountable  but  I  just  haven't  done  it.  But  that  is  the  other 
important  head  of  purpose  and  reason  and  impulse  that  comes  to 
bring  up  the  admiralty  and  maritime  jurisdiction  jury  trial  provision 
of  1319. 

Mr.  Mullen.  And  the  section  also  provides  that  jury  trial  may  be 
had  if  there  is  appropriate  diversity  or  Federal  question  jurisdiction. 

Mr.  Colby.  I  assume  that  stems  from  the  same  source,  that  since  they 
are  taking  away  many  diversity  cases  between  merchants  and  ship- 
owners, so  this  is  to  sweeten  it  up.  After  all.  you  know,  this  is  the  same 
sort  of  thing  that  Congress  did  in  the  1845  act  from  which  the  lakes 
statute  is  derived  when  they  gave  a  right  to  jury  trial  in  extending 
admiralty  jurisdiction  by  statute  to  the  Great  Lakes  before  the  Su- 
preme Court  had  done  so. 

Mr.  Mullen.  Could  we  go  back  to  the  limitation  of  liability  actions 
again?  Why  is  there  no  jury  trial  at  all  when  there  is  a  limitation  of 
liability  action  involving  a  series  of  claims  for  personal  injury  or 
death?' 

Mr.  Colby.  I  am  not  quite  sui-e  that  I  know.  I  would  say  that  the 
general  reasoning  of  the  ALI  draftsmen  was  simply  not  to  change 
the  existing  law  where  the  claims  against  the  limitation  fund  are  in 
an  amount  which  exceeds  the  limitation  fund,  so  that  the  fund  will 
have  to  be  distributed  with  a  pro  rata  scaledown.  It  is  held,  I  believe, 
in  almost  all  of  the  cases  that  when  there  is  not  a  sufficient  fund, 
there  is  no  special  reason,  and  the  court  will  not  send  the  case  out  for 
a  jury  trial. 

Without  more,  you  would  think  looking  at  rules  38  and  42  of  the 
Rules  of  Civil  Procedure  that  this  would  be  a  case  where  the  judge 
sitting  in  a  limitation  proceeding  could  send  the  case  out  for  a  jury 
trial,  just  as  he  could  in  bankruptcv.  But  before  tlie  ALI  amendment, 
this  was  solved  bv  the  simple  decision  that  unless  there  is  a  statute 
there  is  never  a  jury  trial  in  admiralty.  Now,  the  basic  action  in  admi- 
ralty for  limitation  of  liability  is  a  purely  admiralty  action.  There- 
fore, none  of  these  questions  of  jury  trial  in  limitation,  and  so  foi-th, 
arise. 

I  don't  know  that  this  represents  a  value  judgment  on  the  part  of 
the  American  Law  Institute  that  it  would  be  horrendous  to  provide 
a  riffht  in  the  district  judge  to  send  personal  injury  claims  in  limita- 
tion actions  out  for  jurv  trial.  That  is,  I  think,  a  matter  of  legislative 
and  judicial  policy  which  the  ALI  simply  did  not  choose  to  reach. 

At  anv  rate,  I  can  only  answer  to  the  extent  that  the  ALI  has  dis- 
cussed the  matter  in  their  commentary  or  I  have  heard  something 
about  it. 

Senator  Bukdick.  The  mere  fact  there  is  a  limitation  of  liability 
doesn't  preclude  using  jury  trials  in  our  State  courts  for  wrongful 
death  actions,  for  example,  no  bearing.  You  still  get  the  question  of 
liability. 
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]Mr.  CoLKY.  Eight ;  when  limitation  is  used  only  as  a  partial  defense 
in  the  State  court,  jury  trial  is  not  precluded. 

Senator  Burdick.  Xo.  2,  the  mere  fact  you  make  a  claim  and  there 
are  more  claimants  than  there  is  money  to  pay  them — ^there  still  has 
to  be  some  kind  of  allocation  of  recovery. 

]Mr.  Colby.  This,  like  so  many  things  in  the  admiralty  law,  is 
peculiarly  a  matter  of  historical  accident.  That  is  simply  the  way  it 
developed  because  it  was  an  admiralty  court  action. 

Basically  the  action  or  petition  for  limitation  of  liability  brought 
in  admiralty  is  an  admiralty,  admiralty  matter.  The  petition  for 
bankruptcy,  despite  its  equitable  origin,  is  not  to  the  same  extent  a 
bankruptcy,  bankruptcy  matter. 

Senator  BuRDiCK.  That  is  what  I  was  referring  to  a  minute  ago. 
If  the  liability  is  $10  million  and  you  have  got  a  case  for  $5  million, 
you  can  have  your  jury  trial  on  liability.  But  if  it  is  $15  million  you 
can't  ha  ve  a  j  ury  t rial  on  liability. 

^h\  Colby.  That  is  right.  And  the  ALI  doesn't  do  an}i:hing  about  it. 

Senator  Burdick.  Under  the  present  law  and  under  the 
recommendations. 

Mr.  MuLLEx.  The  bill  proposes  that  a  defendant  would  have  the 
right  to  request  a  jury  trial.  ^^Hiat  is  your  basic  theory  here,  an  idea  of 
fairness  or  comity,  in  other  words,  that  either  party  ought  to  have  the 
option  ? 

Mr.  Colby.  I  suppose  that  is  the  ALI  answer.  That  is  the  regime  of 
the  existing  civil  rules,  as  you  know,  that  when  it  is  the  kind  of  case 
that  can  be  tried  to  a  jury,  anybody  can  ask  to  have  it  tried  to  a  jury 
and  not  be  shut  off. 

The  admiralty  rules  even  as  merged  in  the  general  rules  of  civil  pro- 
cedure, of  course,  follow  the  other  plan,  by  making  plaintiff's  declara- 
tion under  Civil  Eule  9(h)  that  he  intends  this  to  be  an  admiralty 
claim  preclude  the  defendant  from  asking  for  a  jury  trial. 

Mr.  ]Mn.LEx.  Could  I  ask  you  another  question  about  the  cases  in- 
volving a  border  between  two  different  bodies  of  water.  I  believe  that 
]\Ir.  Lord  in  his  testmony  tomorrow  raises  questions  about  this  and 
you  have  proposed  an  amendment. 

If  we  take  the  example  of  the  Chesapeake  Bay  where  you  have  in  the 
upper  portion,  Baltimore  and  surrounding  both  sides  of  ^Maryland, 
and  then  a  line  about  midway  down  the  bay  running  east  and  west  is 
the  ^larvland-Virginia  border,  and  below  that  line,  on  both  sides  of 
the  Chesapeake  Bay,  you  have  the  Virginia  slioreline. 

Now.  would  that  section  apply  to  that  kind  of  a  bay  ? 

]Mr.  Colby.  I  should  think  so.  They  are  adjoining  districts. 

'Sir.  MuLLEX.  Well,  would  it  be  helpful  to  clarify  that  section  so  that 
it  should  apply  when  the  immediatelv  adjacent  shorelines,  when  be- 
tween them  th.ere  runs  a  boundary  which  separates  the  two  States,  for 
examole,  of  ^Maryland  and  Virginia?  In  the  case  of  the  Chesapeake 
the  line  does  not  really  run  intersecting  the  two  shorelines. 

Mr.  Colby.  Well.  I  was  not  aware  that  there  was  any  particular  de- 
mand for  cutting  the  thing  off  one  wav  rather  than  the  other.  Section 
1318(b)  (2)  follows  existing  46  U.S.C.'212.  The  problem  is  a  practical 
one.  The  problem  is  should  you  have  the  case  transferred  or  refiled  in 
another  place  in  order  to  have  another  marshal  make  the  arrest? 

Mr.  Mtillex.  I  understand. 
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Let  me  ask  another  question  about  your  earlier  example,  though,  in- 
volving Portland  and  Tacoma.  Supposing  the  ship  were  in  the  port  at 
Portland.  Under  this  proposal  you  could  file  a  claim  at  Tacoma,  100 
miles  away,  as  you  suggested.  Under  the  transfer  provisions  of  sub- 
section (c)  in  1318  would  you  think  that  a  judge  would  ordinarily 
order  the  case  back  to  Portland  ? 

Mr.  Colby.  I  should  think  very  definitely  so,  unless  you  are  dealing 
with  the  type  of  case  which  is  so'big  in  the  ALI's  mind,  that  is  to  say, 
the  case  where  the  occurrences  and  transactions  giving  rise  to  the  claim 
were  at  Seattle  or  Tacoma,  and  the  ship  merely  happens  to  be  found  in 
the  Columbia  Kiver. 

Mr.  Mullen.  Certainly.  Certainly. 

I  have  just  a  couple  more  questions.  One,  on  page  233  of  the  ALI 
study,  in  mentioning  Weinstein  v.  Eastern  Airlines,  there  you  suggest 
that  a  case  involving  aircraft  accidents  should  not  necessarily  be  con- 
sidered within  admiralty  jurisdiction  simply  because  the  plane  crashes 
off  the  end  of  the  Boston  runway. 

What  about  an  airplane  accident  that  occurs  over  the  high  seas,  not 
located  near  any  State  ?  There  are  presently  cases,  are  there  not,  which 
apply  admiraltv  law  in  order  to  resolve  them  ? 

Mr.  Colby.  The  ALI  doesn't  think  that  is  the  same  kind  of  a  case,  at 
all.  The  Death  on  the  High  Seas  Act,  46  U.S.C.  761,  expressly  provides 
for  it.  And  this  touches  on  the  problem  of  what  does  the  caveat  mean, 
aside  from  such  an  act  of  Congress.  This  is  the  matter  that  the  ad- 
miralty bar  attacks.  In  other  words,  they  say  the  caveat  is  all  very  well 
but  it  IS  merely  a  pious  expression  of  opinion  against  the  exact  facts 
of  the  Weinstein  case  for  the  guidance  of  judges  in  future  cases  and 
this  is  not  proper  legislation  in  the  MLA  view. 

I  woul  dn't  wish  to  criticize  that  either  way. 

Mr.  Mullen.  Well,  let  me  ask  you  another  question  about  Wein- 
stein. In  that  case  the  judges  in  the  third  circuit  were  concerned  over 
whether  or  not  they  were  going  to  apply  common  law  conflicts  of  law 
principles  or  conflict  of  principles  of  admiralty  which  would  apply  a 
lex  loci  delicti  rule  to  determine  the  liability  and  damages. 

Do  you  think  that  the  Federal  courts  in  their  general  admiralty 
jurisdiction  ought  to  be  free  to  rethink  the  types  of  conflicts  rules  they 
would  apply  in  a  particiilar  case  and  apply  the  modern  conflicts 
theories  which  are  presently  being  developed  ? 

INIr.  Colby.  I  think  they  are  doing  so  now  and  will  not  be  prevented 
from  going  on  doing  so.  After  all,  1  suspect  that  most  of  this  learning 
is  subsequent  to  Brainerd  Currie's  theory  of  "significant  contacts."  See 
Scott  V.  Eastern  Airlines,  399  F.  2d  14, 26-29. 

I  also  want  to  remind  you  that  it  is  very  apparent  in  Currie's  early 
works  that  some  of  his  ideas  about  the  weight  to  be  given  to  points  of 
"significant  contacts"  derive  directly  from  the  admiralty  concept  of 
local  concern  versus  national  concern  and  all  these  other  mattei'S.  There 
are  similar  treatments  of  problems  and  choice  of  local  versus  maritime 
law  even  back  in  Lord  Stowell. 

INIr.  Mullen.  And  would  you  say  that  these  same  kinds  of  considera- 
tions, the  general  approach  of  conflicts  of  laws,  maybe  should  govern 
cases  such  as  Wilhurn  Boat,  where  in  a  case  which  may  involve  aspects 
of  admiralty  law  as  well  as  State  law,  the  courts  are  trying  to  decide 
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-whether  the  conflicts  principles  ought  to  guide  the  court  in  determin- 
ing whether  to  apply  State  or  Federal  admiralty  law  ? 

Mr.  Colby.  Of  course,  and  this  is  the  basis  of  Justice  Frankfurter's 
very  persuasive  Wilhuim  dissent,  if  that  is  what  you  should  call  it.  In 
Wilhum  Boat  he  said  he  thought  the  result  was  correct  but  it  sliould 
have  been  reached  as  a  matter  of  the  admiralty  doctrine  of  local  con- 
cern— that  the  insurance  on  a  houseboat  on  Lake  Texoma  was  not  the 
kind  of  a  matter  to  which  the  national  uniformity  of  admiralty  law 
should  be  applied. 

He  thought  the  court  was  in  error  in  first  saying  this  is  a  matter  ol 
national  maritime  law,  which  must  be  a  uniform  thing,  not  a  matter  of 
local  concern,  and  then  going  on  to  the  next  step  and  saying,  but  there 
isn't  any  Federal  decisional  rule  with  respect  to  breach  of  warranty  of 
a  marine  insurance  policy  which  will  preclude  a  statute  of  the  State 
of  Texas  from  saying  that  a  man  shouldn't  lose  his  insurance  for 
breach  of  this  kind  of  warranty. 

Then  another  thing  you  must  always  remember,  Wilhum  Boat  in 
348  U.S.  310  is  the  next  year  after  MarifJand  Casualty  Co.  v.  Cushing 
in  347  U.S.  409,  where  the  Court  had  already  held  that  the  direct  action 
statute  of  Louisiana  could  be  applied  to  a  maritime  contract  for  pro- 
tection and  indemnity  insurance — the  kind  of  third  party  insurance 
you  take  out  on  your  automobile,  but  which  in  the  maritime  field  is 
called  protection  and  indemnity,  and  Mr.  Justice  Black  in  writing  the 
majority  opinion  made  a  distinction.  He  said  this  protection  and 
indemnity  insurance  is  not  the  same  as  hull  insurance. 

Xow,  in  tlie  next  volume,  348,  we  have  the  Wilhum.  Boat  case.  This 
is  the  verv  case  of  hull  insurance  and  they  decide  that  local  laws  should 
be  applied  equally  to  hull  insurance  as  they  were  applied  to  protection 
and  indemnity  insurance.  They  then  go  on,  as  I  said,  to  the  thought 
that  this  is  a  matter  for  uniform  maritime  law,  but  there  is  none,  since 
there  is  no  Federal  statute.  Thus  they  come  up  with  the  answer  that  the 
law  need  not  be  uniform  here. 

The  result  is  one  which  should  be  reached  on  Currie's  ground  of  the 
most  significant  contacts  because  it  is  a  matter  of  local  concern  because 
if  you  were  going  to  treat  this  as  a  matter  of  blue  water  marine  insur- 
ance, is  the  value  of  an  ocean  insurance  policy  with  respect  to  its  war- 
ranties to  be  different  if  the  case  can  be  placed  in  Norfolk  than  what  it 
would  be  if  it  can  be  placed  in  New  Orleans?  To  say  this  is  to  com- 
pletely destroy  the  constitutional  concept  of  uniform  admiralty  and 
maritime  law,  and  it  flies  in  the  face  of  Jemen  and  the  f oUowmg  cases 
and  it  is  no  good  to  say  that  you  don't  like  Jensen.  The  answer  is  per- 
haps not,  but  that  doesn't  make  the  problem  go  away. 

Mr.  Mullen.  Could  I  ask  one  question  about  removal  actions.  Under 
section  1317  you  can  remove  if  you  meet  the  Federal  question  require- 
ments of  the  proposed  section  1312.  Are  there  not  certain  admiralty 
actions  which  limit  the  amount  that  you  can  recover  to  $500  or  they 
limit  the  damages  in  certain  ways?  A  case  like  that  might  arise  in 
State  courts.  No^,  under  the  definition  of  section  1312,  that  limitation 
of  damages  would  not  be  decisive.  It  would  not  determine  the  outcome 
of  the  case. 

And,  therefore,  removal  would  not  be  permissible  under  section  1312. 

I  would  take  it  that  you  did  consider  this  problem  and  that  your 
view  is  that  such  cases  should  not  be  removed. 
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Mr.  Colby.  The  Department  of  Justice  considered  the  problem  and 

you  will  recall  that  the  Department's  position  was  that  since  we  weren't 

subject  to  jury  trial,  we  shouldn't  attempt  to  parse  the  1319  provision. 

Mr.  Mullen.  What  are  your  personal  observations  with  regard  vo 

that? 

Mr.  Colby.  Well,  my  personal  observations  are  that  I  am  not  entirely 
free  from  doubt.  The  $500  figure  that  you  have  in  mind  is  probably  the 
per  package  limitation  provision  in  the  Carriage  of  Goods  by  Sea  Act, 
46  U.S.C.  1304(5).  I  think  at  present  a  suit  based  on  the  Carriage  of 
Goods  by  Sea  Act  may  possibly  be  brought  under  28  U.S.C  1337  of  the 
Judicial  Code,  relating  to  the  regulation  of  interstate  commerce.  In 
that  event  no  jurisdictional  amount  is  involved  and  you  are  saved  at 
the  outset.  Now,  under  the  redefinition  of  Federal  question  jurisdiction 
contained  in  chapter  85  of  the  bill  and  the  ALI  draft,  existing  section 
1337  is  repealed  and  we  have  a  universal  definition  of  Federal  question 
jurisdiction,  but  without  any  jurisdictional  amount. 

As  I  said  to  you,  I  haven't  thought  about  the  matter  since  around 
1966  and  I  wasn't  charged  with  it  then,  so  I  don't  feel  in  a  position  to 
state  any  kind  of  a  firm  opinion. 

Senator  Burdick.  Mr.  Colby,  with  regard  to  the  recommendations 
you  have  for  adding  language  to  section  1318(b)  (1)  and  adding  lan- 
guage to  1318(b)  (1)  at  a  difierent  section,  and  also  adding  language 
to  section  1315  (a)  with  those  additions,  would  your  Department  report 
favorably  on  this  legislation  ? 

Mr.  Colby.  I  believe  that  that  is  the  recommendation  of  the  Depart- 
ment, as  contained  in  the  statement  which  was  carefully  reviewed  by 
competent  authority. 

Senator  Burdick.  Well,  I  want  to  thank  you.  You  have  been  in  the 
chair  for  2  hours  and  15  minutes.  You  have  been  very  helpful,  very 
responsive,  and  we  thank  you. 

Mr.  Colby.  Thank  you,  sir.  It  was  a  great  pleasure  to  appear  in  re- 
sponse to  your  request. 

Senator  Burdick.  The  hearing  will  resume  tomorrow  in  room  2228 
at  10  a.m. 

(Thereupon,  at  12:15  p.m.  the  hearing  was  recessed,  to  reconvene 
tomorrow,  Wednesday,  May  3, 1972,  at  10  a.m.) 
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The  subcommittee  met,  pursuant  to  recess,  at  10:07  a.m.,  in  Room 
2228,  New  Senate  Office  Building,  Senator  Quentin  N.  Burdick 
(chairman  of  the  subcommittee) ,  presiding. 

Present :  Senator  Burdick. 

Also  present:  William  P.  Westphal,  chief  counsel;  Michael  J. 
jSIullen,  assistant  counsel ;  Thomas  L.  Burgum,  deputy  counsel :  ]Miss 
Kathryn  ]M.  Coulter,  chief  clerk;  Judith  Hetherton  and  Paul  Sturm, 
research  assistants. 

Senator  Burdick.  Our  first  witness  this  morning  is  Mr.  David 
Owen,  who  is  an  executive  officer,  I  believe,  of  the  Maritime  Law 
Association.  Mr.  Owen,  glad  to  see  you. 

STATEMENT  OF  DAVID  OWEIT,  ATTORNEY  AT  LAW,  REPRESENTING 
THE  MARITIME  LAW  ASSOCIATION,  ACCOMPANIED  BY  MICHAEL 
MARKS  COHEN,  BTJRLINGHAM,  UNDERWOOD  AND  LORD,  NEW 
YORK,  N.Y. 

INIr.  Owen.  Good  morning,  Senator.  I  am  David  R.  Owen,  of  Balti- 
more. I  am  a  member  of  the  ^Marine  Legislation  Committee  of  the 
Maritime  Law  Association  of  the  United  States  and  I  am  also  a  mem- 
ber of  the  national  executive  committee  of  the  association. 

I  am  here  in  place  of  Mr.  Herbert  INI.  Lord,  who  is  the  chairman 
of  our  committee  but  who  unfortunately  suffered  a  death  in  his  imme- 
diate family  the  day  before  yesterday  and  could  not  be  here.  However. 
I  intended  to  be  here  with  him  anyway,  so  I  think  I  am  prepared  to 
substitute  for  him. 

Senator  Burdick.  Very  fine. 

jNIr.  Owen.  I  understand.  Senator,  you  have  a  copy  of  Mr.  Lord's 
statement  and  I  shall  not  read  it  unless  you  desire  that  I  do  so.  I 
would  prefer,  if  you  agree,  to  comment  on  some  of  the  highlights  of 
the  statement  and  of  our  thoughts  on  chapter  86. 

You  can  see  from  the  statement,  first  of  all,  what  our  association 
consists  of.  We  have  approximately  2,000  members. 
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Senator  Btjrdick.  At  this  point  we  will  have  the  entire  statement 
of  Mr.  Herbert  M.  Lord  made  a  part  of  the  record. 
(Mr.  Lord's  statement  follows:) 

Prepared  Statement  of  Herbert  M.  Lord  on  Behalf  of  the  Maritime  Law 
Association  of  the  United  States,  and  as  Chairman  of  its  Committee  on 
Maritime  Leqislatioit 

The  Maritime  Law  Association  of  the  United  States  is  a  73  year  old  organiza- 
tion whose  nearly  2,000  active  members  represent,  for  all  intents  and  purposes, 
the  entire  admiralty  bar  in  this  country.  The  Association  through  its  many  com- 
mittees vigorously  carries  on  a  number  of  continuing  studies  of  maritime  law 
problems. 

I  have  the  honor  of  being  the  Chairman  of  its  Committee  on  Maritime  Legis- 
lation and  I  appear  today  in  compliance  with  a  resolution  unanimously  adopted 
by  the  Association  at  its  semi-annual  meeting  in  New  York  on  November  5,  1971 
that  the  Committee  should  oppose  on  behalf  of  the  Association  the  enactment 
Into  law  of  Sections  1316  through  1319,  comprising  Chapter  86,  of  Senate  Bill 
1876. 

As  you  know,  S.  1876  has  been  proposed  by  the  section  of  the  American  Law 
Institute  principally  concerned  with  a  reallocation  of  jurisdiction  between  the 
Federal  and  State  Courts.  There  is  in  fact  no  pressing  need  for  reallocation  of 
admiralty  jurisdiction  between  the  State  and  Federal  Courts  and  the  American 
Law  Institute  has  commented  that  Chapter  86  of  S.  1876  makes  "no  substantial 
change  in  the  present  pattern  of  allocation  of  cases  between  State  and  Federal 
Courts."  ALI  Commentary,  p.  136.  Instead,  the  proponents  of  this  portion  of  the 
bill  claim  an  intention  only  to  "restate  the  present  jurisdictional  pattern."  ALI 
Commentary,  p.  138. 

The  existing  statutory  basis  for  the  admiralty  jurisdiction  of  the  Federal  Courts 
is  found  in  Section  1333  of  Title  28  which  provides,  with  admirable  simplicity. 
that 

"The  District  Courts  shall  have  original  jurisdiction,  exclusive  of  the  courts  of 
the  states  of: 

(1)  Any  civil  ease  of  admiralty  or  maritime  jurisdiction,  saving  to  suitors  in  all 
cases  all  other  remedies  to  which  they  are  otherwise  entitled. 

(2)  Any  prize  brought  into  the  United  States  and  all  proceedings  for  the  con- 
demnation of  property  taken  as  prize." 

I  would  point  out  that  this  statute  is  nearly  identical  to  the  original  grant  of 
admiralty  jurisdiction  found  in  the  Judiciary  Act  of  1789  (Ch.  20,  §  9, 1  Stat.  76) . 
Over  the  past  nearly  two  centuries,  the  broad  parameters  of  jurisdiction  laid 
down  in  the  statute  have  been  reasonably  well  shaped  and  defined  by  the  courts. 
It  would  therefore  appear  that  there  is  no  pressing  need  for  codifying  or  changing 
this  well  understood  body  of  specialized  law  at  this  time. 

The  inclusion  of  Chapter  86  into  S.  1876  seems  to  be  the  result  of  a  desire  on 
the  part  of  the  American  Law  Institute  to  tidy  things  up.  Apparently  the  pro- 
ponents felt  that  if  they  were  going  to  revise  everything  else,  they  might  as  well 
revise  admiralty  jurisdiction  at  the  same  time. 

But  if  I  understand  the  sentiments  of  my  colleagues  in  the  Maritime  Law 
Association,  we  would  just  as  soon  have  the  Congress  make  no  change  at  all 
in  the  present  jurisdictional  scheme,  particularly  since  none  is  really  needed, 
and  if  existing  Chapter  85  of  Title  28  is  to  be  repealed,  we  would  recommend 
that  insofar  as  admiralty  is  concerned,  the  Congress  would  be  better  advised, 
in  our  respectful  judgment,  simply  to  re-enact  the  present  Section  1333.  This 
would  free  its  attention  for  the  reallocation  problems  which  were  the  basis  for 
the  American  Law  Institute's  proposal  and  which  problems  are  concededly  of 
no  concern  to  the  admiralty. 

Moreover,  the  Maritime  Law  Association  opposes  Chapter  86  of  S.  1876  in 
particular  because  instead  of  merely  restating  what  now  exists,  it  introduces 
change  on  a  broad  scale  without  regard  to  some  of  the  far-reaching  effects.  In 
short,  we  regard  this  Chapter  not  merely  as  unnecessary,  but  bad  law  as  well. 

Before  commenting  on  the  proposed  Chapter  with  a  section-by-section  analysis, 
I  feel  it  is  appropriate  here  to  point  out  that  broad  change  in  admiralty  juris- 
diction is  not  only  of  domestic  concern,  but  may  well  have  considerable  impact 
abroad.  As  you  know  the  jurisdictional  bases  of  admiralty  law  in  general  ante- 
date the  Reptiblic  and  can  be  traced  back  through  the  centuries  to  earliest 
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times  In  many  respects  they  are  international  in  character,  particularly  the 
.iurisdiction  of  the  admiralty  court,  in  in  rem  proceedings,  to  effect  by  its  decree 
disposition  of  property  rights.  The  development  of  the  bases  of  admiralty 
iurisdiction  has  been  of  special  concern  to  the  Federal  Courts  in  general  and 
the  Supreme  Court  in  particular.  In  each  instance,  the  most  careful  considera- 
tion has  always  been  given  to  the  impact  which  change  might  have  not  only  at 
home  but  in  other  countries  as  well.  Thus,  I  think  I  may  safely  say  that  in  no 
other  area  of  American  law  do  the  courts  of  foreign  countries,  particularly 
English-speaking  countries,  take  note  of  our  practices  and  rules  in  order  to 
assure  to  the  most  practicable  extent  that  the  development  of  admiralty  law 
around  the  world  is  uniform.  The  reverse  is  of  course  also  true.  Our  practices 
to  a  considerable  extent  have  kept  abreast  of  developments  abroad. 

While  we  feel  that  this  legislation  is  totally  unnecessary,  we  would  also 
venture  the  opinion  that  if  the  Congress  desires  nevertheless  to  legislate  in  this 
specialized  area,  it  ought  to  do  so  only  on  the  basis  of  a  detailed  study  pri- 
marily focused  on  the  singular  problems  of  the  admirality  and  not  merely  as 
an  appendage  to  the  statutory  resolution  of  problems  that  have  nothing  to  do 
with  the  admiralty.  The  Maritime  Law  Association  stands  ready  to  participate 
fully  in  such  an  endeavor  which  would,  however,  require  a  considerable  amount 
of  time.  Again,  we  are  not  quite  sure  why  it  would  be  necessary  to  undertake 
such  a  project,  but  we  would  be  willing  to  do  so  at  the  behest  of  this  Committee. 
If  the  Congress  desired,  the  Maritime  Law  Association  would  formulate  pro- 
posed legislation  and  circulate  it  to  all  the  members  of  the  admiralty  bar, 
giving  them  an  opportunity  to  consider  the  proposals  and  then  to  discuss  them 
at  length  at  one  or  more  of  our  semi-annual  meetings. 

Turning  to  our  objections  to  Chapter  86  of  S.  1876,  I  offer  the  foUowing 
analysis  of  what  we  consider  to  be  particularly  objectionable  Sections : 

Section  1316  defines  in  subsection  (a)  the  original  jurisdiction  of  the  District 
Courts  in  conventional  terms  as  covering,  without  regard  to  the  amount  in 
controversy,  aU  civil  actions  of  admiralty  and  maritime  jurisdiction.  But  it 
also  contains  an  amblguotis  proviso  to  the  effect  that  "the  admiralty  and  mari- 
time jurisdiction  does  not  include  a  claim  merely  because  it  arose  on  navigable 
waters."  This  language  is  unacceptably  loose  and  would  unjustifiably  weaken 
the  prima  facies  of  the  reasonably  well  defined  situs  test  of  admiralty  and 
maritime  jurisdiction. 

To  be  sure,  there  may  well  be  instances  where  simply  the  location  of  an  acci- 
dent upon  navigable  waters  ought  not  to  give  rise  to  a  suit  in  admiralty.  But  the 
courts  have  no  difficulty  drawing  the  line.  On  recent  case  of  this  sort  involved  an 
automobile  rear  end  collision  on  the  floating  pontoon  entrance  to  a  ferry.  Peytavin 
V.  Government  Emp.  Ins.  Co.,  453  F.  2d  1121  (5th  Cir.  1972).  There  the  court 
properly  held  that  there  was  no  admiralty  jurisdiction.  The  American  Law 
Institute  has  suggested  airplane  crashes  as  other  such  cases,  but  it  fails  to  men- 
tion what  would  happen  to  fatal  aircraft  accidents  on  the  high  seas,  now  covered 
exclusively  by  the  Death  on  the  High  Seas  Act.  A  change  here  ought  to  receive 
much  more  careful  consideration. 

Similarly,  there  are  occasions  when  a  somewhat  arbitrary  line  must  be  drawn 
in  order  to  limit  admiralty  jurisdiction.  Thus,  recently  the  situs  of  a  longshore- 
man's accident,  whether  aboard  ship  or  on  a  pier,  has  proved  to  be  of  critical 
significance.  Victory  Carriers  v.  Laiv,  404  U.S.  (1971). 

The  existing  situs  test  may  not  be  as  settled  as  one  might  wish,  but  the  prob- 
lems are  such  that  they  can  best  be  worked  out  on  a  case  by  case  basis,  taking 
into  account  the  almost  unlimited  variants  that  crop  up.  To  introduce  specific 
statutory  indecisiveness  as  to  the  availability  of  the  situs  test  may  be  expected 
to  produce  a  rerun  of  the  many  technical  and  narrow  jurisdictional  decisions  that 
in  the  course  of  the  intervening  two  hundred  years  have  defined  admiralty 
jurisdiction  on  the  basis  of  the  situs  test. 

Subsection  (b)  of  Section  1316  grants  to  the  District  Courts  jurisdiction  to  en- 
force "maritime  liens"  given  "by  an  act  of  Congress  or  by  statute  of  a  state". 
The  existence  of  State  created  maritime  liens  enforceable  only  in  Federal  ad- 
miralty courts  is  an  historical  anomaly  created  by  judicial  decision.  The  J.  E. 
Fnmiell.  148  U.S.  1  (1893),  to  resolve  a  very  pressing  problem  (the  unavailability 
of  maritime  liens  to  home  port  creditors)  that  was  subsequently  eliminated  by 
statute.  See  The  General  Smith,  17  U.S.  (4  Wheat.)  438  (1819)  ;  46  U.S.C.  §  971, 
It  may  very  well  be  that  the  basis  for  such  State-created  maritime  liens,  and  the 
problems  they  could  present  to  international  recognition  of  the  decree  of  the 
admiralty  court,  ought  to  be  eliminated  rather  than  preserved.  The  Association, 
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however,  is  not  prepared  to  take  a  stand  on  this  point  at  this  time.  I  would  simply 
invite  the  Committee's  attention  once  again  to  the  need  for  further  study. 

Section  1316(b)  expressly  gives  the  District  Courts  exclusive  jurisdiction  in 
limitation  of  liability  actions.  The  Association  questions  whether  the  proposed 
\vording  might  not  be  so  broad  as  to  do  away  with  the  right  to  defensively  plead 
limitation  of  liabilitv  in  State  cases,  a  right  that  presently  exists.  Langnes  v. 
Green,  282  U.S.  531  (1931). 

Section  1318(a)  (1),  the  venue  section,  would  for  the  first  time  codify  venue 
for  admiralty  actions.  Our  difficulty  with  it  is  that  while  it  purports  to  state 
venue  very  broadly,  it  might  well  have  just  the  opposite  effect.  Thus,  we  are 
concerned  about  the  impact  of  the  section  on  proceedings  to  compel  maritime 
arbitration  when  a  place  of  arbitration — say  New  York — has  no  other  contact 
with  the  underlying  claim.  We  also  have  misgivings  about  the  extent  to  which 
the  wording  might  be  construed  to  cut  down  the  venue  of  the  Federal  Courts  in 
admiralty  proceedings  commenced  pursuant  to  State  long-arm  statutes. 

Section  1318(b)  (1)  recites  that  "service  of  process  m  personam  upon  any  de- 
fendant may  be  made  in  any  district."  Quite  frankly,  we  do  not  know  exactly 
what  this  means.  Taken  literally,  it  could  be  construed  to  authorize  nationwide 
service  of  process  no  matter  v^here  an  action  is  commenced.  The  American  Law 
Institute  comments  do  not  appear  to  intend  such  a  result  which  might,  inci- 
dentally, have  the  inadvertent  and  totally  unwarranted  effect  of  extinguishing 
the  centuries  old  remedy  of  writ  of  foreign  attachment.  If  nothing  else,  this 
awkward  language  should  be  changed. 

Section  1319(b)  (2)  extends  the  jurisdiction  of  the  District  Court  over  navi- 
gable waters  that  ''form  or  include  the  boundary"  of  an  adjourning  District.  A 
similar  but  nonetheless  different  form  of  concurrent  jui-isdiction  already  exists 
in  New  York  City  for  portions  of  the  Southern  and  Eastern  Districts.  See  28 
U.S.C.  §§  112(b),  (c).  The  proposal  may  have  merit  but  in  some  cases  the  pro- 
posed geographical  extension  of  maritime  jurisdiction  might  be  too  much — and 
in  others,  too  little.  (Compare  28  U.S.C.  §  112(b)  with  28  U.S.C.  §  112(c).)  For 
example,  it  is  conceivable  that  the  proposed  language  could  be  read  to  give  the 
District  Court  of  Maryland  jurisdiction  over  the  Port  of  Norfolk.  Virginia,  or 
deny  concurrent  jurisdiction  to  a  collision  off  Ambrose  Light.  Further  study  is 
needed  to  determine  whether  such  geographical  expansion  of  jurisdiction  is  truly 
suited  to  the  peculiarities  of  each  of  the  Nation's  waterways.  The  possible  mis- 
chief which  such  a  provision  might  cause,  particularly  on  the  inland  rivers,  is 
very  great.  The  Association  tends  to  feel  that  the  situation  might  better  be  han- 
dled by  amending  the  statutes  which  define  each  court's  local  jurisdiction  as  was 
done  in  the  case  of  New  York. 

Section  1319  not  only  grants  a  jury  trial  in  a  personal  injury  and  death  case 
in  admiralty,  but  by  excluding  only  actions  for  limitation  of  liability  and  actions 
against  the  United  States  and  its  agencies,  it  might  be  construed  as  providing 
for  a  jury  trial  in  all  cases  of  diversity  jurisdiction.  Some  of  our  members  are 
fearfiil  that  as  previously  worded,  it  might  even  permit  the  trial  by  jury  of 
collision  cases. 

In  conclusion,  The  Maritime  Law  Association  respectfully  urges  this  Commit- 
tee to  strike  Chapter  86  from  Senate  1876  and,  if  necessary,  to  substitute  exist- 
ing Section  1333  of  Title  28  in  its  stead. 
Respectfully  submitted. 

The  Maeitime  Law  Association  of  the  United  States, 
(By  Its  Committee  on  Maritime  Legislation), 

Herbert  M.  Lord,  Chairman. 
Dated  :  New  York,  N.Y.,  April  26,  1972, 

]Mr.  Oaven.  Our  association  has  approximately  2,000  members  which 
constitutes  for  all  practical  purposes  the  entire  admiralty  bar  in  the 
United  States.  Incidentally,  we  also  have  nonlawyer  members  repre- 
sentincr  significant  segments  of  the  insurance  industry,  the  shipping 
industry,  and  allied  groups. 

We  nieet  semiannually  and  if  I  may  say  so,  our  membership  is  rea- 
sonably contentious,  which  has  a  ])earing  here,  I  think,  in  that  we 
liave  found  over  the  years  that  if  there  is  anything  controversial  about 
tlie  admiralty  law,  including  jurisdictional  matters,  we  will  hear  about 
it,  and  that  is  relevant,  I  think,  because  we  have  not  had  any  ground 
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SAvell  of  interest  in  changing  the  admiralty  jurisdiction  or  procedure 
in  the  respects  proposed  by  chapter  86  of  this  bill. 

As  a  matter  of  fact,  we  have  had  no  indication  of  any  interest  from 
the  association  or  any  members  of  it  on  any  subject  encompassed  in 
chapter  86  until  the  bill  was  proposed  and  we  undertook  to  study  it. 

The  first  point  on  which  I  would  like  to  comment  especially  is  sec- 
tion 1316(a),  which  would  in  effect  stand  in  lieu  of  the  very  concise 
language  of  section  1303  of  the  judicial  code  as  it  presently  exists  and 
as  it  has  existed  almost  without  change  since  1789, 

The  entire  bill  or  at  least  chapter  86  of  the  entire  bill,  S.  1876,  would 
in  effect  be  a  substitute  for  this  one  sentence,  section  1333(a)  of  the 
l^resent  judicial  code,  tlie  substitution  of  a  great  many  words  for  a 
very  few  words  which  are  quite  well  understood.  But  more  specifically, 
1316  undertakes  to  tidy  up  the  admiralty  jurisdiction  in  a  way  which 
might  be  desirable  from  the  purely  theoretical  standpoint,  but  from 
the  practical  standpoint  has  no  real  value. 

There  is,  as  you  may  know,  a  principle  in  the  admiralty  law  gov- 
erning the  basic  application  of  admiralty  jurisdiction — ^namely, 
whether  an  event  occurs  upon  navigable  waters  or  on  the  other  hand, 
whether  it  is  of  maritime  nature.  The  interplay  of  these  two  principles 
has  caused  quite  a  bit  of  litigation  and  it  has  no  particular  statutory 
basis,  but  the  so-called  situs  test  of  admiralty  jurisdiction;  namely, 
the  location  of  the  events,  is  one  that  at  least  is  relatively  easy  to 
apply  and  gives  a  relatively  high  degree  of  certainty  to  the  funda- 
mental jurisdiction  of  the  admiralty  court. 

If  an  accident  happens  on  navigable  waters,  generally  speaking,  the 
admiralty  court  has  jurisdiction.  For  example,  just  last  year  the 
Supreme  Court  decided  a  very  important  case  in  this  area.  The  case  is 
Victory  Carners  v.  Laiv.  involving  an  accident  to  a  longshoreman  who 
was  injured  on  a  pier  while  operating  a  forklift  tractor.  He  was  a 
maritime  worker  and  from  that  standpoint  one  might  assume  that 
admiralty  had  jurisdiction.  As  a  matter  of  fact,  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  had  held  that  admiralty  did  have 
jurisdiction.  The  Supreme  Court 

Senator  Burdick.  Did  that  case  come  up  under  the  Jones  Act  ? 

Mr.  Owen.  No.  it  did  not.  No.  These  longshoremen  cases  are  not 
governed  by  the  Jones  Act,  which  is  limited  to  seamen  and  members 
of  ships'  crews.  Longshoremen  got  into  the  admiralty  for  all  practical 
purposes  in  1946  when  the  Supreme  Court  decided  a  fundamental 
case  in  this  area,  Sieracl-i  v.  Seas  Shipping  GoTn.pany^  which  gave  long- 
shoremen the  rights  of  seamen  in  admiralty,  a  very  far-reaching  opin- 
ion. But  in  any  event,  that  principle  was  applied  last  year  to  permit 
this  longshoreman,  ]\Ir.  Law,  to  file  suit  against  a  shipowner. 

However,  since  this  accident  happened  on  land,  the  Supreme  Court 
held  the  admiralty  had  no  jurisdiction  and  admiralty  principles  were 
not  applicable. 

For  example,  in  admiraltv  there  is  no  such  thing  as  contributory 
negligence  in  a  connnon  law  sense.  There  is  comparative  negligence.  A 
plaintiff's  negligence  reduces  his  recovery  percentagewise  rather  than 
being  an  absolute  bar.  a  verj"  radical  difference  from  the  common  law 
and  one  of  the  real  reasons  why  a  plaintiff  might  elect  admiralty. 

Senator  Burdick.  Was  that  built  up  over  the  years  as  case  law  ? 

Mr.  OwEX.  Yes. 

Senator  Burdick.  How  did  that  develop  ? 
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Mr.  Owen.  Well,  it  developed  historically — the  Supreme  Court  rec- 
ognized it  ill  the  middle  19th  century,  and  it  has  been  the  unques- 
tioned law  in  the  admiralty  ever  since.  I  say  ever  since.  Actually,  it  was 
to  the  best  of  my  knowledge  the  law  in  the  lower  courts  and  in  Eng- 
land even  before  that,  but  for  over  100  years  it  has  been  Supreme 
Court  law  in  the  United  States  and  has,  as  a  matter  of  fact,  been  rec- 
ognized by  Congress  in  enacting  various  statutes  of  a  maritime  nature. 

For  example,  the  Jones  Act  specifically  encompasses  comparative 
negligence.  In  any  event,  this  is  an  important  difference  between  the 
two  forms  of  law  and  in  many  cases  is  the  reason  for  a  plaintiff  elect- 
ing admiralty  rather  than  a  common  law  court. 

Senator  Burdick.  And  a  reason  for  the  defendant  wanting  to  keep 
it  in  admiralty  jurisdiction,  I  suppose. 

Mr.  Owen.  Well,  other  things  being  equal,  the  defendant  would 
rather  have 

Senator  Burdick.  I  mean  the  land  law. 

Mr.  Owen.  The  defendant  would  rather  have  the  coimnon  law  rule. 
However,  as  a  practical  matter.  Senator,  admiralty  lawyers  have 
learned  to  live  with  this.  It  is  practical  and  when  all  things  are  said, 
it  is  a  fair  rule  and  whether  you  represent  defendants  or  plaintiffs 
really  does  not  make  any  difference.  We  take  it  for  granted  and  do  not 
worry  about  it. 

However,  to  get  back  to  my  point,  the  Supreme  Court  had  this  very 
important  point  on  land-based  torts  causing  injury  to  a  maritime 
worker  and  it  went  back  to  the  very  simple  time-honored  situs  test. 
If  a  man  is  injured  on  the  pier,  which  is  considered  an  extension  of 
the  land,  the  admiralty  has  no  jurisdiction.  Common  law  principles 
apply.  If  he  is  injured  on  a  ship,  then  the  admiralty  does  have  juris- 
diction and  admiralty  principles  apply,  such  as  the  one  I  just  men- 
tioned ill  connection  with  his  own  negligence. 

I  am  oversimplifying  to  a  certain  extent  but  this  is  basically  what 
the  court  held.  So  the  courts  have  worked  this  out  pretty  well  and  a 
statute,  we  believe,  is  not  needed  m  this  area.  There  are  some  minor 
types  of  cases  that  might  be  tidied  up  by  this.  We  have  problems  from 
time  to  time  with,  oh,  such  things  as  a  slander  committed  on  a  ship. 
Believe  it  or  not,  there  have  been  such  cases.  It  occurs  on  navigable 
waters.  Is  it  a  maritime  tort  or  not  ? 

Senator  Burdick.  What  is  it  ? 

Mr.  Owen.  This  bill  would  tidy  that  up  by  providing  that  it  is  not 
a  maritime  tort,  which  you  cannot  find  fault  with,  except  it  simply 
does  not  require  this  exercise  that  we  are  going  through,  I  submit. 

One  of  the  areas  which  is  perhaps  more  important  in  this  field  is 
the  area  of  aviation  accidents.  There  was  a  leading  case  a  number  of 
years  ago  involving  a  crash  of  an  Eastern  Airlines  plane  off  the  end 
of  the  runway  at  Logan  Airport  in  Boston  and  the  question  came  up  as 
to  whether,  since  it  crashed  in  navigable  waters,  the  admiralty  should 
apply  or  not.  Obviously,  the  accident  could  have  happened  on  the 
runway.  The  same  principles,  the  same  causes,  would  have  been  in 
effect  and  theoretically  the  same  rules  should  apply. 

We  certainly  cannot  take  exception  to  any  attempt  to  encompass 
that  kind  of  accident  in  common  law  jursdiction  as  distinct  from  ad- 
miralty, but  when  you  turn  to  aviation  accidents  on  the  high  seas  you 
find  a  different  picture. 
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Senator  Buedtck.  What  happened  to  that  case?  What  was  the 
holding  ? 

Mr.  Owen.  The  admiralty  principles  were  applied  in  that  case.  An 
accident  on  the  high  seas,  however,  creates  a  different  problem  and 
in  that  respect  there  is  a  lot  to  be  said  for  governing  most  accidents 
by  the  admiralty  principles. 

For  example,  the  only  death  act  that  can  apply,  and  most  of  these 
accidents  do  involve  death  claims,  would  be  the  Death  on  the  High 
Seas  Act,  which  is  a  maritime  statute,  so  to  speak.  As  a  matter  of  fact, 
the  statute  provides  that  it  shall  be  enforced  and  suits  shall  be  filed 
exclusively  in  the  admiralty. 

The  number  of  these  cases  simply  do  not  justify  a  new  statute  which 
in  itself  we  believe  would  cause  a  certain  amount  of  litigation  to  be 
brought  simply  to  interpret  the  statute.  The  situs  test  is  well  recog- 
nized. It  is  easily  applied.  It  may  not  be  philosophically  perfect  but 
the  admiralty  law.  Senator,  is  intimately  connected  with  trade  and 
commerce  and  if  there  is  anything  that  trade  and  commerce  cannot 
stand  it  is  uncertainty.  They  really  require  some  possibility,  proba- 
bility, of  being  able  to  predict  what  the  law  is  going  to  be  at  a  given 
tirae  so  that  commercial  transactions  can  be  entered  into. 

Take,  for  example,  the  question  of  marine  insurance  without  wthich 
waterborne  commerce  would  dry  up.  If  you  looked  at  the  traditional 
form  of  the  marine  hull  insurance  policy,  which  perfiaps  you  have,  you 
would  be,  I  think,  thoroughly  confused.  On  its  face  it  is  almost  mean- 
ingless, but  it  has  deveiloped  over  a  period  of  about  200  years  as  the 
courts  have  interpreted  it,  as  commercial  parties  have  applied  it,  and 
while  the  average  person  looking  at  it  cannot  understand  it,  the  people 
wlio  really  are  involved  with  it  know  just  what  it  means. 

For  example,  the  usual  language  that  people  associate  with  the 
marine  policy  contains  the  words  "peril  of  the  seas."  The  average  per- 
son seeing  those  words  would  think  that  they  mean  that  any  casualty 
occurring  on  the  seas,  a  peril  on  the  seas,  would  be  covered.  That  is  not 
true  at  all.  The  peril  must  be  an  unusual,  extraordinary  one.  This  is 
well  understood  by  commercial  people  and  admiralty  lawyers  and  ma- 
rine insurance  people,  and  I  mention  it  because  any  attempt,  wliich, 
of  course,  this  bill  does  not  make,  any  attempt  to  tidy  up  the  marine 
policy  would  create  dhaos  in  the  maritime  field,  and  while  I  am  not 
suggesting  at  all  that  this  bill  is  going  to  create  chaos,  we  think  that 
its  results  on  balance  would  be  very  much  more  negative  than  j^ositive. 
It  will  create  some  uncertainty  where  now  there  is  reasonable  cer- 
tainty. 

Turning  to  some  other  important  points  in  the  bill,  I  come  to 
section  1318,  which  concerns  venue,  the  location,  in  other  words, 
where  a  suit  can  properly  be  broug'ht.  Believe  it  or  not,  there  is  no 
statutory  basis  today  for  venue  of  suits  in  admiralty.  This  has  been 
developed  by  the  courts  over  many,  many  years  and  whether  it  ap- 
pears to  be  logicfil  or  not,  such  an  important  matter  does  not  have 
any  statutory  basis.  The  fact  remains  that  it  works  and  the  people 
involved  in  making  it  work  know  what  it  means  and  how  it  works  and 
there  is  no  need  so  far  as  we  have  been  able  to  find  for  any  statutory 
change  or  codification  of  it. 

As  a  matter  of  fact,  the  bill  would  go  much  furtlier  than  to  codify 
the  law  on  the  subject  of  venue.  It  suggests  or  includes  a  very  radical 
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change'  in  it  which  has  some  side  effects  that  are  perhaps  not  readily 
apparent. 

For  example,  the  bill  provides  that  venue  of  a  suit  in  admiralty- 
would  lie  in  any  jurisdiction  where  a  substantial  part  of  the  events 
or  omissions  giving  rise  to  the  claim  occurred. 

On  its  face  that  appears  to  be  a  reasonable  formula,  but  I  can  think 
of  three  different  effects  on  this  which  pei-haps  do  not  meet  the 
eye. 

In  the  first  place,  take  the  very  important  subject  of  maritime  arbi- 
tration. IMost  charter  parties  contain  arbitration  clauses.  The  two 
centers  of  marine  arbitration  in  the  world  are  London  and  New  York. 
Most  American  charter  parties  contain  a  New  York  arbiti-ation  clause. 
The  c;lauses  provide  that  any  disputes  mider  the  charters  shall  be 
submitted  to  arbitrators  consisting  of  three  commercial  men  sitting  in 
New  York. 

Now,  I  imagine  that  in  75  percent  of  these  very,  very  important 
cases  and  very  numerous  cases  there  is  no  connection  with  New  York 
other  than  the  provision  in  the  contract.  The  question  would,  there- 
fore, be  raised  by  this  proposed  venue  provision  as  to  the  effect  upon 
New  York  arbitration  clauses  of  this  language  that  venue  lies  where  a 
substantial  part  of  the  events  occurred,  in  view  of  the  fact  that  in 
most  cases  no  part  of  the  events  occur  in  New  York. 

Another  very  important  side  effect  from  the  venue  and  process  sec- 
tion which  is  section  1318  of  the  bill  would  be  the  possible  effects  of 
this  language  on  the  so-called  State  long-arm  statutes.  jNIaryland, 
for  example,  and  New  York,  I  believe,  have  far-reaching  long-arm 
statutes.  In  Maryland,  and  I  think  our  statute  is  probably  fairly  typi- 
cal today  as  you  are  certainly  aware,  an  isolated  act  in  a  State  can 
under  certain  circumstances  give  rise  to  jurisdiction  in  the  courts 
of  that  State. 

I  filed  a  suit  just  the  other  day,  as  a  matter  of  fact,  against  a  Vir- 
ginia corporation  which  was  supplying  girders  for  the  construction 
of  the  new  Chesapeake  Bay  Bridge.  It  has  no  contacts  with  Maryland 
whatsoever.  Its  plant  is  in  Virginia  and  it  ships  these  girders  up  by 
barges,  my  client's  barges.  My  client  is  building  the  bridge.  The  corpo- 
ration and  its  plant  is  located  in  Virginia.  The  loading  is  done  in 
Virginia  and  the  only  contact  with  Maryland  was  that  the  purchase 
order  was  signed  by  my  client  in  Maryland.  Under  Maryland  law 
that  gives  rise  to  jurisdiction  in  the  Maryland  court — I  should  not 
say  jurisdiction — gives  the  right  to  service  of  process  on  an  out-of- 
State  corporation  through  the  Maryland  system  and  gives  personal 
jurisdiction  over  the  defendant  in  Maryland. 

Senator  Burdick.  Merely  by  the  signing  of  a  contract  ? 

Mr.  Owen.  Sir  ? 

Senator  Btjrdick.  Merely  by  the  signing  of  the  contract  ? 

Mr.  Owen.  Yes. 

Senator  Burdick.  That  is  all  it  takes. 

Mr.  Owen.  Of  course,  there  is  a  question  as  to  what  constituted 
the  contract  and  in  this  case  I  have  prevailed  on  this  point  because  the 
last  signature  necessary  to  make  it  a  contract  was  affixed  in  Maryland. 
But  again,  applying  the  proposed  language  of  section  1318,  we  might 
have  a  question.  No  part,  not  a  substantial  part,  but  no  part  of  the 
events  occurred  in  Maryland  and  there  might  very  well  be  a  conflict 
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between  the  very  beneficial  provisions  of  the  long-arm  statute  and  the 
language  of  this  bill. 

A  third  side  effect  of  this  section  which  our  committee  is  very  much 
concerned  about  is  the  possible  impact  of  the  section  1318  language  up- 
on the  traditional  admiralty  remedy  of  attachment.  I  speak  of  attach- 
ment now  in  the  limited  technical  sense  of  the  right  of  a  maritime 
plaintiff  to  attach  property  of  a  nonresident  defendant  other  than 
the  property  involved  in  the  action. 

For  example,  a  ship  comes  into  a  shipyard  in  the  Port  of  Baltimore 
and  is  repaired.  It  leaves  without  paying  its  bill.  Another  ship  owned 
by  the  same  shipowner  comes  into  the  port  the  following  month.  The 
shipyard  can  file  suit  in  Maryland  and  attach  the  other  vessel,  as  it 
could  attach  any  maritime  property  of  that  owner. 

Senator  Burdick.  How  does  that  differ  from  the  ordinary  attach- 
ment ?  It  seems  to  be  the  same  thing. 

Mr.  Owen.  It  is  very  similar 

Senator  Btjrdick.  It  is  almost  identical. 

Mr.  Owen  (continuing).  To  what  we  have  in  our  State  as  nonresi- 
dent attachment. 

Senator  Burdick.  Someone  comes  into  Minnesota  from  Fargo,  N. 
Dak.,   and  attaches  a  car  for  payment  of  a  prior  bill. 

Mr.  Owen.  Very  similar. 

Senator  Burdick.  Any  difference  ?  How  does  this  bill  change  that  ? 

Mr.  Ov/EN.  'Wliat  the  bill  does  is  this.  I  was  trying  to  draw  the  dis- 
tinction between  the  attachment  and  the  arrest.  The  arrest  of  maritime 
property  is  the  arrest  of  the  very  property  involved  in  the  event, 
whether  it  is  a  personal  injury,  a  collision,  an  unpaid  repair  bill  or 
what  have  you. 

Senator  Butrdick.  That  has  been  described  by  another  witness  as 
the  in  rem  portion  of  it. 

Mr.  Owen.  Yes.  This  does  not  concern  in  rem.  I  am  simply  pointing 
up  the  very  limited  and  precise  use  of  the  word  "attachment"  which 
is  applicable  here. 

The  problem  here  as  we  see  it,  is  that  under  well-recognized  ad- 
miralty law,  the  process  of  maritime  attachment  is  not  available  if  the 
defendant,  sav  the  shipowner,  is  present  in  the  district.  If  the  owner 
or  the  defendant,  if  he  is  the  owner,  is  present  in  the  district  and  sub- 
ject to  suit  personally,  then  there  is  no  right  to  a  maritime  attachment. 
I  will  show  you  hoAv  this  works. 

Senator  Burdick.  I  understand. 

Mr.  Owen.  If  a  defendant  knows  that  one  of  his  vessels  is  about  to 
be  attached  in  a  certain  court,  maybe  he  gets  word  via  the  grapevine — 
I  have  seen  owners  in  these  situations  station  a  lawyer  in  tlie  clerk's 
office  for  weeks  on  end  literally  with  an  entry  of  appearance  in  his 
hand. 

Senator  Burdick.  Personal  service. 

Mr.  Owen.  And  the  minute  the  plaintiff  appears  in  the  clerk's  office 
with  what  used  to  be  known  as  a  libel,  and  the  writ  of  foreign  attach- 
ment, the  defendant's  attorney  will  hand  the  clerk  the  entry  of  appear- 
ance and  as  long  as  that  is  on  record  before  the  property  is  attached, 
the  attachment  falls. 

Now,  this  has  an  application  here  because  there  seems  to  be  in  sec- 
tion 1318  the  right  to  perhaps  national  service  of  process.  "Service  of 
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process" — and  I  am  quoting — 'in  personam  upon  any  defendant  may 
be  made  in  any  district." 

Now,  it  seems  quite  conceivable  to  us,  and  I  think  you  would  find  the 
American  Law  Institute  commentary  bears  this  out,  that  since  service 
of  process  may  be  made  in  any  district,  the  argument  could  well  be 
made  that  the  defendant  is  present  in  any  district  and  if  he  is  present 
in  any  district,  then  on  the  principles  I  have  just  explained  to  you,  the 
attacliment  falls  and  it  would  fall,  if  you  followed  this  to  its  logical 
extreme,  logical  conclusion,  it  would  fall  in  any  district.  In  other  words, 
this  could  very  well  have  the  effect  of  destroying  this  very  important 
admiralty  remedy. 

As  a  matter  of  fact,  there  have  been  one  or  more  cases  which  have 
tended  in  this  direction  and  the  admiralty  bar  generally  is  very  much 
concerned  about  this.  The  U.S.  Court  of  Appeals  for  the  Second 
Circuit  in  a  case  a  number  of  years  ago  called  the  Chilean  Line  case, 
struck  down  a  foreign  attachment  where  the  defendant  was  not  pres- 
ent in  the  Southern  District  of  New  York,  but  he  was  present  in  an- 
other district  in  the  State  of  New  York,  and  that  was  held  sufficient 
to  cause  the  attachment  to  fall.  So  the  admiralty  bar  is  very  much 
concerned  about  the  possible  effect  on  this  very  important,  valuable 
remedy  of  the  language  of  1318.  So  for  those  three  reasons,  and  per- 
haps others 

Senator  Burdick.  One  more  question  at  this  point.  Would  this  same 
condition  attach  where  you  attached  in  rem?  '\Ylien  you  get  per- 
sonal service,  do  you  still  go  in  rem  ? 

Mr.  Owen.  No;  this  is  the  reason  I  make  the  distinction. 

Senator  Burdick.  I  was  using  the  definition  used  yesterday.  The 
claim  arises  from  the  ship  itself  and  is  still  available  for  attachment. 
That  is  one.  Then  attaching  the  sister  ship  that  was  not  involved.  That 
is  the  maritime  attachment. 

iSIr.  Owen.  That  is  correct. 

Senator  Burdick.  What  is  your  term  for  the  first  attachment  ? 

Mr.  Owen.  Well,  it  is  an  arrest,  not  an  attachm.ent. 

Senator  Burdick.  All  right.  If  you  get  personal  service  under  the 
present  law.  case  law,  whatever  it  is,  can  you  still  have  an  arrest? 

Mr.  Owen.  Yes.  Arrest  does  not  involve  personal  service  at  all  ex- 
cept to  the  extent  that  the  marshal  lays  the  warrant  of  arrest  in  the 
hands  of  the  person  who  happens  to  be  in  charge  of  the  vessel  at  the 
moment. 

Senator  Burdick.  But  if  an  officer  is  available  for  personal  service, 
then  the  personal  service  is  made  in  arrest  cases. 

Mr.  Owen.  Well,  as  a  practical  matter,  in  almost  all  cases,  suits 
are  filed  in  rem  and  in  personam  and  that  is  with  a  warrant  of  arrest 
and  a  warrant  of  attachment  in  the  same  suit.  So  that  you  can  get 
both  remedies  if  they  are  available.  In  other  words 

Senator  Burdick.  Why  could  they  not  do  that  also  in  the  marine 
attachment,  personal  attachment  at  the  same  time  ? 

Mr.  Owen.  Well,  if  the  defendant  is  not  present  in  the  district, 
then  you  can — let  us  assume  a  case.  Senator,  where  the  offending  ves- 
sel itself  is  present  in  the  district.  The  defendant  is  not  present  and 
subject  to  suit  in  the  district.  A  careful  practitioner  would  file  a  suit, 
let  us  say,  for  a  collision  in  rem  and  in  personam  with  an  arrest  and 
an  attachment. 
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Senator  Burdick.  All  right. 

Mr.  Owen.  Now,  what  would  happen  there  as  a  practical  matter 
would  be  that  the  offending  vessel  itself  would  be  arrested  and  that 
would  be  all  you  would  need  for  both  jurisdiction  and  security  in 
the  in  rem  case  ae:ainst  that  vessel,  but  it  might  very  well  be  that  that 
vessel  was  not  sufficiently  valuable,  if  the  plaintiff  won  his  suit,  to 
compensate  Mm  for  his  damages.  So  being  conservative  and  careful, 
the  admiralty  lawyer  under  those  circumstances  would  also  want  to 
catch  any  other  vessel  of  that  owner  which  happened  to  come  in  the 
jurisdiction  which  might  give  him  greater  security.  He  would  not  be 
so  much  concerned  under  these  circumstances  with  jurisdiction,  per- 
haps, as  he  would  be  with  his  security,  and  the  attaclmient  does  both. 

Senator  Burdick.  But  I  am  trying  to  follow  this  up.  Why  would 
not  the  same  proceeding  that  you  use  against  the  offending  ship  be 
used  against  the  sister  ship  ? 

Mr.  Owen.  Mr.  Cohen  would  like  to  comment  on  that. 

Mr.  Cohen.  Senator,  I  am  Michael  Cohen.  I  am  an  associate  of  Mr. 
Lord  and  also  a  member  of  the  Maritime  Law  Association. 

You  are  askmg  a  question  that  goes  back  into  the  history  of  the 
admiralty  law  500  years.  Actually,  a  foreign  attachment  of  a  sister 
ship  is  not  an  action  in  rem  or  even  what  common  law  lawyers  call 
an  action  quasi  in  rem.  It  arises  out  of  the  civil  law  and  it  is  supposed 
to  be  an  action  in  personam,  so  that  to  say  why  can  you  not  join  an 
action  in  personam  with  a  foreign  attachment  is  to  say  why  can  you 
not  join  an  action  in  personam  with  an  action  in  personam? 

In  England  the  law  is  that  if  you  have  a  foreign  attachment,  you 
get  in  personam  jurisdiction  over  the  defendant  even  above  the  value 
of  the  vessel. 

Now,  that  issue  has  never  really  been  decided  in  this  country  but  I 
suspect  it  might  be  unconstitutional  for  our  courts  to  so  hold  as  well. 
However,  the  theoretical  basis  for  writs  of  foreign  attachment  is  in 
personam  rather  than  in  rem  jurisdiction. 

Senator  Burdick.  Maybe  I  did  not  make  myself  clear.  Maybe  I  do 
not  understand.  One  or  the  other. 

The  witness  just  testified  that  the  reason  this  would  be  harmful  to 
the  parties  is  that  if  you  get  personal  service  in  the  case  of  a  sister 
ship,  you  lose  your  right  of  attachment. 

Mr.  Cohen.  That  is  right,  because  it  is  in  personam. 

Senator  Burdick.  But  in  the  case  of  the  offending  ship  you  can  bring 
attachment  and  in  pei*sonam  action  at  the  present  time.  My  question 
is  wh}^  can  you  not  use  the  same  procedure  against  the  sister  ship? 

]Mr.  Cohen.  OK.  The  best  answer  I  can  give  you  is  that  we  have 
what  is  called  a  personification  in  admiralty,  which  means  that  a 
vessel  which  is  itself  involved  in  the  accident  is  at  fault.  It  is  like  it 
is  invested  with  a  soul  and  a  personality.  So  that  the  owner  may  be 
responsible  for  the  vessel,  but  when  you  have  an  arrest,  an  action  in 
rem,  you  get  the  offending  vessel,  the  one  that  ran  you  down,  and  you 
get  the  owner  as  well  in  personam,  but  it  is  as  if  you  were  suing  two 
different  people.  In  fact,  of  course,  you  are  suing  the  same  person. 
This  is  a  traditional  in  rem  proceeding. 

Now,  in  a  foreign  attachment  proceeding,  what  you  do  is  you  go 
out  and  you  secure  a  sister  ship  for  security ;  but  in  the  admiralty,  the 
sister  ship  has  no  personality  insofar  as  this  particular  action  is 
concerned. 
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Senator  Bukdick.  But  it  lias  an  owner. 

Mr.  Cohen.  Yes,  it  does;  and  you  do  get  personal  jurisdiction  over 
the  owner  at  least  up  to  the  value  of  the  sister  ship.  That  is  the  reason 
why  the  owner  can  defeat  the  attachment.  He  can  come  in  and  he  can 
enter  an  ai)pearance  before  the  attachment  is  made,  and  tlie  court  hav- 
ing in  personam  jurisdiction,  the  attachment  will  fall. 

Senator  Bukoick.  In  otlier  words,  in  the  sister  ship  case  you  are  lim- 
ited to  the  in  rem  for  recovery. 

]Mr.  Cohen.  No,  sir.  In  the  in  rem  it  is  limited  in  rem. 

Senator  Burdick.  In  the  sister  ship  situation  all  you  get  is  jurisdic- 
tion in  rem  over  the  ship.  Is  that  right  ? 

Mr.  Cohen.  No,  sir.  Just  the  reverse.  In  an  in  rem  situation  you  get 
jurisdiction. 

Senator  Burdick.  I  used  the  wrong  term  here.  In  the  in  rem  situation 
with  the  otl'ending  ship  you  get  personal  jurisdiction,  carrying  judg- 
ment beyond  the  value  of  the  ship. 

]\Ir.  Cohen.  You  cannot.  I  am  sorrv  if  I  misled  you  into  thinking 
that. 

Senator  Burdick.  Will  you  start  all  over  again  ? 

Mr.  Cohen.  Yes,  sir.  Let  us  take  a  collision.  Two  ships  are  involved. 
Pinafore  and  Ticonderoga.  You  want  to  go  after  Pinafore  and  you 
can  get  in  rem  jurisdiction  by  seizing  her.  You  then  will  have  to  find 
some  other  basis  of  jurisdiction  to  get  in  pei-sonam  jurisdiction  over 
her  owner  and  you  can  do  that  by  attaching  some  other  property  he 
may  have,  a  bank  account,  perhaps. 

Let  us  assume,  though,  you  cannot  do  that.  Let  us  assume  that  all 
you  can  do  is  you  can  get  Pinafore  and  that  is  it  because  the  owner 
is  simply  not 

Senator  Burdick.  Will  you  make  this  simple  for  me  ?  T^et  us  make 
it  the  oftending  ship  in  port  and  let  us  make  it  the  sister  ship  about  to 
€ome  into  port. 

Mr.  Cohen.  All  right.  The  offending  ship,  Pinafore,  is  in  port.  You 
seize  lier.  You  get  in  rem  jurisdiction  over  her  and  you  can  recover  a 
judgment  up  to  her  value. 

Now,  if  the  sister  ship  comes  into  port,  then  you  seize  her  and  you 
get  in  personam  jurisdiction  over  the  owner  of  both  ships.  Now,  the 
question  of  whether  you  can  get  a  judgment  in  excess  of  the  value  of 
both  shii)s  has  never'been  decided  in  this  country,  though  it  has  been 
decided  in  England  where  they  do  not  have  our  constitutional  restric- 
tions. It  seems  that  you  can.  I  tend  to  doubt  that  you  could  here.  Still, 
that  is  how  you  would  get  both  in  rem  and  in  personam  jurisdiction 
over  both  the  offending  vessel  and  its  owner. 

Now,  the  problem 

Senator  Burdick.  How  does  the  ALI  pro]30sal  change  this  situation  ? 

:Mr.  Cohen  (continuing).  Well,  the  problem  is  that  under  the  ad- 
miralty rule  you  cannot  get  the  sister  ship  at  all  if  the  defendant  can 
be  found  within  the  district.  In  other  words,  if  he  is  doing  business 
in  New  York,  you  cannot  go  out  and  seize  any  of  the  sister  ships  in 
New  York. 

Well,  under  the  ALI  pro]iosal,  where  they  propose  to  have  nation- 
wide service  of  process,  if  the  defendant  can  be  found  in  any  district, 
it  means  even  though  he  is  doing  business,  say,  in  California,  he  can 
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be  found  in  New  York  for  purposes  of  jurisdiction  under  the  ALI 
proposal  and  the  writ  of  foreign  attachment  will  simply  disappear. 

I  believe  that  my  former  colleague  and  friend,  Lee  Colby,  in  testi- 
fying yesterday,  recognized  that  there  might  be  some  merit  to  the 
objection  raised  by  the  Maritime  Law  Association  on  this  point.  I 
had  the  benefit  of  scanning  his  statement  j^esterday  and  I  notice  he 
has  recommended  the  inclusion  of  some  language  into  the  bill  in  the 
hopes  of  curing  this  problem.  I  do  not  know — the  Association  has  not 
had  an  opportmiity  to  study  this  language  to  see  whether  in  fact  this 
would  cure  the  problem. 

Senator  Burdick.  Here  is  the  language  that  you  refer  to  recom- 
mended by  Mr.  Colby.  It  is  suggested  that  section  1318(b)(1)  pro- 
viding for  nationwide  sei'vice  of  process  be  amended  by  inserting  the 
following  language:  "But  shall  not  defeat  the  right  to  maritime 
attachment  except  when  the  action  is  pending  in  the  district  where 
tlie  defendant  resides,  if  an  individual,  or  has  his  principal  place  of 
business  as  a  corporation  or  partnership." 

Would  that  not  take  care  of  it  ? 

Mr.  Cohen.  Not  entirely.  Senator.  Again,  when  you  start  to  meddle 
with  settled  principles  and  change  them  around,  you  can  create  new 
problems.  This  is  not  really  a  statement  of  what  now  exists.  This 
would  itself  represent  a  change  in  the  law  of  maritime  attachment 
because  it  limits  or  puts  greater  limits  on  the  writ  than  now  exist. 

For  example,  I  had  a  slight  discussion  with  Lee  this  morning 
about  this  in  the  committee  room  before  the  testimony.  Right  now  it 
does  not  matter  if,  let  us  say,  a  shipowner  has  his  principal  place  of 
business  or  his  place  of  incorporation  or  his  residence  in  the  district. 
All  that  matters  is  whether  or  not  he  can  be  found  there  for  purposes 
of  serving  him. 

Now,  he  can  be  found  in  perhaps  as  many  as  50  States  if  he  is 
appointed  resident  agent  for  service  of  process  or  if  he  is  in  fact  carry- 
ing on  some  business.  For  example,  Bethlehem  Steel  Co.  or  any  of  the 
large  companies. 

Now,  this  ]>rovision  might  make  it  extremely  burdensome  for  any 
corporation  that  had  a  maritime  side  to  it  that  was  carrying  on  busi- 
ness in  more  than  just  one  or  two  States.  This  provision 

Mr.  Westphal.  It  would  still  have  to  be  its  principal  place  of  busi- 
ness located  withtin  the  district.  Its  principal  place  of  business,  not 
just  having  a  place  of  business. 

Mr.  CoiiEN.  Yes,  sir.  But,  Mr.  Westphal,  that  is  not  the  law  right 
now  with  regard  to  maritime  attachment.  For  example,  if  Bethlehem 
Steel  is  doing  business — Bethlehem  does,  as  you  know,  have  a  very 
large  maritime  business — if  it  is  doing  business,  let  us  say,  in  the 
State  of  Washington,  it  may  have  appointed  an  agent  for  the  sen^ice 
of  process  in  the  State  of  Washington,  and  therefore  you  cannot  get 
a  writ  of  maritime  attachment. 

Mr.  Westphal.  Because  then  you  can  proceed  in  personam. 

]\Ir.  Cohen.  Because  you  can  get  in  personam  jurisdiction  and 
Bethlehem  is  found  within  the  district. 

Mr.  Westphal.  All  right.  And  this  amendment  proposed  by  Mr. 
Colby  is  designed  to  meet  the  Maritime  Law  Association's  objection  to 
the  concept  of  nationwide  service  of  process,  because  the  MLA  feels 
that  if  the  process  from  any  one  district  can  be  served  nationwide,  it 
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would  in  all  instances,  where  the  shipowner  was  located  somewhere 
in  the  United  States,  defeat  maritime  attachment.  That  is  your  posi- 
tion, is  it  not  ? 

Mr.  Cohen.  Yes,  sir. 

Mr.  Westphal.  Now,  the  limitation  which  Mr.  Colby  has  suggested 
would  be  that  the  nationwide  service  of  process  shall  not  defeat  the 
right  to  maritime  attachment  except  when  the  action  is  pending 
in  the  district  where  you  can  in  fact  get  jurisdiction  in  personam 
because  the  defendant  resides  there,  or  if  it  is  a  corporation,  it  has  its 
principal  place  of  business  there,  if  it  is  a  corporation  or  partnership. 

Now,  I  do  not  see  the  difference  between  existing  law  and 

Senator  Buedick.  The  difference  is  that  what  they  want  is  that  ship 
attached.  They  do  not  want  in  personam  in  any  case,  is  that  not  right  ? 

Mr.  Cohen.  This  is  very  hard.  As  you  know,  we  represent  both 
plaintiffs  and  defendants  and  the  objection  that  Mr.  Lord  has  in  his 
statement  and  the  objection  that  was  initially  made  this  morning  to 
the  language  of  the  bill  as  originally  proposed  was  really  a  plain- 
tiff's objection,  that  you  are  doing  away  with  one  of  my  remedies. 

Now,  in  discussing  Mr.  Colby's  amendment,  I  have  to  put  on  an- 
other hat  and  put  in  a  defendant's  objection,  that  you  are  subjecting 
me  to  too  much  remedy,  if  you  will.  I  have  to  put  myself  in  the  shoes 
of  Bethlehem  Steel  Co.  or  any  large  company  that  is  doing  business 
nationwide  and  say  if  the  language  that  Mr.  Colby  proposed  were 
adopted,  it  would  suddenly  subject  all  of  my  property  in  every  State 
where  I  am  located  but  do  not  have  a  principal  place  of  business  to 
maritime  attachment. 

Mr.  Westphal.  If  maritime  attachment  is  used,  the  ship  owner  has 
to  put  up  a  bond,  does  he  not,  in  order  to  get  his  ship  free  ? 

Mr.  Cohen.  That  is  correct. 

Mr.  Westphal.  And  then  any  judgment  that  is  ultimately  recovered 
is  satisfied  out  of  the  bond  he  puts  up  rather  than  by  sale  of  the  vessel. 

Mr.  Cohen.  Yes,  sir. 

Mr.  Westphal.  And  pending  the  final  determination  of  the  action, 
his  vessel  is  not  tied  up. 

Mr.  Cohen.  Well,  if  he  puts  the  bond  up,  that  is  true. 

Mr.  Westphal.  Yes,  sir.  If  he  puts  the  bond  up  it  is  not  tied  up  and 
she  continues  to  work  for  him.  So,  really,  the  objection  goes  not  to  an 
element  of  jurisdiction  but  to  an  element  of  security  for  the  judgment 
that  you  hope  to  get. 

Mr.  Cohen.  Well,  Mr.  Westphal,  this  goes  back  to  an  earlier  point 
that  Senator  Burdick  made  this  morning  and  that  was  the  difference 
between  a  maritime  attachment  and  State  attachment  statutes.  Perhaps 
the  biggest  difference  is  that  maritime  attachment  is  a  smnmary  pro- 
cedure. You  sit  down  and  type  out  a  complaint  in  half  an  hour  and  you 
go  down  there  and  you  can  have  a  writ  of  maritime  attachment  issued 
out  of  the  district  court  in  really  very  little  time  at  all.  You  can  run  out 
and  seize  sometliing. 

Under  the  State  procedure,  at  least  in  New  York,  which  I  am  more 
familiar  with,  you  have  to  get  a  court  order  and  it  takes  a  considerable 
amount  of  time  to  attach  something. 

Senator  Burdick.  In  many  cases  you  have  to  post  a  bond. 

Mr.  Cohen.  And  it  is  a  considerable  bond  which  the  plaintiff  has  to 
post  which  is  not  required  in  the  admiralty.  To  give  people  a  right  tO' 
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run  around  and  seize  other  people's  property  it  seems  to  me  is  some- 
thing that  ought  to  be  avoided  or  at  least  ought  to  be  considered  very 
carefully  before  you  do  it, 

Mr.  Westphal.  Now,  I  can  understand  the  point  that  if  there  is  no 
limitation  upon  nationwide  service  of  process,  that  this  then  may  upset 
the  settled  practice  insofar  as  maritime  attachment  is  concerned. 

Now,  then,  what  amendment,  perfecting  amendment,  to  the  Colby 
amendment  would  you  suggest  as  being  appropriate  to  protect  a  ship- 
owner in  the  situation  of  JBethlehem  Steel  which  you  proposed  before? 

Mr.  Cohen,  I  would  like  to  defer  to  Mr.  Owen  on  that,  sir,  but  I 
would  say  I  only  saw  the  Colby  amendment  about  an  hour  ago  and  Mr. 
Owen  only  saw  it  when  Senator  Burdick  started  talking  about  it, 

Mr.  Westphal.  Mr.  Owen,  can  you  suggest  a  perfecting  amendment 
to  the  Colby  amendment  to  take  care  of  it  ? 

Mr.  Owen.  I  think  I  can,  although  as  Mr.  Cohen  said,  I  only  saw 
this  3  minutes  ago  and  I  cannot  speak  with  any  authority  on  it.  But  I 
see  a  difference  between  the  language  suggested  by  Mr.  Colby  "where- 
in that  defendant  resides"  and  the  present  rule,  not  statutory,  except 
insofar  as  it  is  incorporated  in  the  Supreme  Court's  supplemental  rules 
for  special  admiralty  proceedings,  that  the  defendant  "cannot  be  foimd 
within  the  district."  It  seems  to  me  that  you  could  have  a  serious  ques- 
tion as  to  whether  a  defendant  is  necessarily  found  where  he  resides. 
Mr.  Colby's  language  would  knock  out  maritime  attachment  in  any 
district  where  the  defendant  resides,  talking  now  for  the  moment 
about  an  individual,  even  though  I  should  think  he  was  not  personally 
present  and  not  subject  to  service  of  process. 

Now,  in  the  attachment  procedure  as  it  presently  exists  and  as  recog- 
nized by  the  Supreme  Court  in  the  special  rules,  a  defendant  has  to  be 
"found"  in  the  district  to  knock  out  the  attachment,  by  that  meaning, 
we  think,  subject  to  service  of  process.  So  Mr.  Colby's  amendment 
to  that  extent  would  not  restore  the  present  admiralty  law  and 
jurisdiction. 

The  only  suggestion  I  could  make  would  be  to  substitute  the  word 
"found"  instead  of  "reside,"  which  does  nothing  but  restore  the  law 
to  what  it  already  is,  and  I  do  not  know  why  the  Congress  should 
exercise  itself  with  marching  up  the  hill  and  then  right  down  again 
to  where  it  started,  which  would  be  the  result  of  the  kind  of  amend- 
ment which  I  think  would  be  necessary  to  protect  the  attachment 
procedure. 

jVIr.  Westphal.  One  further  point  on  tliis. 

Of  course,  you  say  you  have  only  looked  at  this  for  3  minutes.  We 
would  be  perfectly  willing  to  have  you  consider  your  suggested  per- 
fecting amendment,  and  perhaps  advise  the  committee  by  mail  after 
the  heai'ing  is  concluded. 

Should  your  suggestion  be  of  the  use  of  the  word  "found,"  so  that 
that  language  would  read  "wherein  the  defendant  can  be  found  and 
served,"  or  is  the  service  implied  in  the  use  of  the  word  "found?"  At 
least  under  the  existing,  practices,  is  severability  implied  in  the  use  of 
the  word  "found  ?" 

Mr.  Owen.  Well,  my  answer  to  that,  Mr.  Westphal,  would  be,  first 
of  all,  I  do  not  have  a  copy  of  the  Supreme  Court  rules  with  me.  I 
think  the  language  is  just  "found." 

Mr.  Colby,  do  you  know  what  the  exact  language  is? 

71-953—72 — pt.  2 4 


680 

]Mr.  Colby.  Yes:  I  will  give  it  to  you. 

]\lr.  OwF.x.  The  language  of  the  Supreme  Court  supplemental  rule 
for  certain  admiralty  maritime  claims,  rule  (b)  (1),  is  "If  the  defend- 
ant shall  not  be  found  within  the  district." 

That  simply  restates  the  traditional  admiralty  rule  in  connection 
with  maritime  attachments,  without  any  change,  and  we  would  sa}' — 
I  would  say,  I  think  Mr.  Cohen  would  say,  and  I  believe  the  Asso- 
ciation would  say — that  the  change  of  even  one  word  in  that  very- 
important  context  would  be  undesirable. 

ilr.  Westphal.  Now,  then,  just  one  final  thought.  It  seems  to  me 
that,  partially  in  defense  of  the  Colby  amendment,  if  a  defendant  re- 
sides in  a  district  that  is  his  place  of  abode,  I  would  assume  that  under 
tiie  law  of  almost  every  State  a  form  of  substituted  service  can  be 
made  upon  the  defendant  at  his  place  of  usual  abode  even  if  he  is  in 
fact  not  present  within  the  State. 

^Ir.  Owen.  I  think  that  is 

^Ir.  Westphal.  I  would  assume  that  principle  might  lay  behind 
]Mr.  Colby's  choice  of  words,  but  I  do  not  want  to  guess  as  to  what 
he  had  in  mind. 

But  with  some  appropriate  perfecting  amendment  like  that,  this 
specification  that  the  nationwide  service  of  process,  which  is  accorded 
under  1318(b)  (1)  shall  not  defeat  the  right  to  maritime  attachnient 
would  seem  to  take  care  of  the  association's  objection  to  the  nation- 
wide service  of  process  concept,  would  it  not? 

^Ir.  Owen.  If  you  are  saying,  Mr.  Westphal,  that  if  the  bill  as 
possibly  enacted  should  use  exactly  the  same  language  that  the  Su- 
preme Court  rules  use  and  that  the  admiralty  has  used  for  many,  many 
years,  I  guess  I  would  have  to  say  at  that'  point  we  would  not  have 
any  objection  to  it,  but  it  would  not  serve  any  useful  purpose. 

ih\  Westphal.  AVell,  it  would  serve  a  useful  purpose  of  putting  in  a 
concept  of  nationwide  service  of  process  which  cannot  harm  the  situa- 
tion. It  can  onlv  help  litigants. 

Ur.  CoHKX.'Well,  Mr.  Westphal,  first  of  all,  I  think  that  the  fact 
that  that  is  in  fact  what  the  proponents  of  the  bill  desire,  nationwide 
service  of  process,  was  something  that  was  questioned.  I  mean,  in  the 
ALI  commentary  to  this  statute,  there  was  not  any  indication  that 
the  proponents  truly  were  after  nationwide  service  of  process.  I 
oathered  from  your  comments  as  well  as  from  ]Mr.  Colby's  comments  to 
me  earlier  this' morning,  that  that  is  precisely  what  they  wish  to  do, 
namely,  if  the  venue  of  a  lawsuit  is  properly  laid,  let  us  say,  in  the 
southern  district  of  New  York,  I  gather  that  the  statute  would  author- 
ize the  issuance  of  process  to  the  northern  district  of  California.  It  is 
in  fact  a  sort  of  long-arm  statute  in  admiralty  which  is  tremendously 
far-reaching.  .     , 

Mr.  Westphal.  But  then  the  jurisdiction  of  the  court,  once  it  is 
brought  into  plav  by  service  of  the  process,  the  matter  of  venue  can 
always  be  taken  care  of  under  this  1404(a)  concept  that  is  embodied 
in  liere  in  subsection  (c)  of  1318.  It  does  not  do  any  injustice  to  the  liti- 
o-ants  if  the  court  has  this  residual  power  to  transfer  the  venue  of  the 
action  to  the  district  which  is  most  appropriate  and  convenient  for 
the  parties  and  appropriate  for  the  administration  of  justice? 

]\Ir.  CoHEX.  Except  if  you  are  a  small  charterer  in  the  northern  dis- 
trict of  California  and 'you  suddenly  have  to  hire  counsel  in  the 
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southern  district  of  New  York  in  order  to  get  a  matter  wliich  is 
founded  solely  in  the  discretion  of  the  court  transferred  out  of  New 
York  and  out  to  the  Avest  coast,  to  California,  that  sort  of  expense  and 
trouble  is  something  that  you  might  be  very  much  against. 

]\Ir.  Westphal,  Well,  I  do  not  know  what  the  small  charterer  from 
California  was  doing  in  New  York  so  as  to  bring  him  within  the  lan- 
guage of  subsection  (a)(1)  in  which  we  stai'ted  out  with  the  proposi- 
tion that  jurisdiction  is  in  the  district  wherein  a  susbtanial  part  of  the 
events  or  omissions  giving  rise  to  the  claim  occurred. 

Mr.  Cohen.  You  see,  that  language  which  we  discussed  earlier  is 
language  which  gives  us  many  problems.  I  Avill  give  you  a  hypothet- 
ical situation  where  you  have  a  shipoAvner  in  New  York,  not  at  all  un- 
common, and  a  charterer  out  in  California  and  the  voyage  is  chartered 
from  Rangoon  to  Brisbane,  Australia,  now,  with  a  Philippine  crew 
and  Burmese  cargo.  These  sorts  of  problems  are  not  at  all  uncommon 
in  the  admiralty  law. 

Whether  or  not  a  substantial  activity  occurred  in  New  York  in  the 
hiring  of  the  vessel  that  would  enable  the  district  court  in  New  York 
to  take  venue  is  a  question.  I  ask  you  where  would  venue  be  laid  in  a 
situation  like  that  ? 

]\Ir.  Mullen.  Where  would  the  venue  be  proper  under  the  present 
law? 

]\Ir,  CoHEX.  It  would  go  to  California.  Unless  the  ship  would  come 
in,  you  would  have  to  commence  that  suit  out  in  California  where  the 
charterer  was  located. 

Mr.  Westphal.  And  under  the  ALT  proposal  I  assume  even  though 
the  action  may  have  been  commenced  in  New  York — because  that  is 
the  place  where  the  charter  agreement  was  entered  into — ^that  the  dis- 
trict court  in  New  York  may  well  decide  after  motions  are  made  that 
the  proper  venue  is  out  in  California  and  that  is  where  you  will  wind 

Ml".  CoiiEX.  Well,  for  a  charterer  whose  sole  business  is  operating 
vessels  either  out  of  the  west  coast  of  the  United  States  or  in  the  Far 
East  somewhere,  the  thought  that  he  may  have  to  show  up  in  New 
Orleans,  Tampa,  Mobile,  New  York,  or  anywhere  else  in  the  country, 
wherever  a  shipowner  happens  to  be,  in  order  to  make  a  motion  in  the 
discretion  of  the  court  to  get  a  dismissal,  is  really  a  fearful  thing. 

Mr.  Westphal.  It  seems  to  me  that  if  that  small  charterer  in  Cali- 
fornia is  engaged  in  the  business  whereby  he  goes  to  these  faraway 
places  to  solicit  his  charter  agreements  and  he  enters  into  them  thei'e, 
that  is  no  great  imposition  for  the  process  of  the  law  to  say  to  him 
that  you  are  amenable  to  the  jurisdiction  of  the  court  where  you  en- 
tered into  your  charter  agreement,  subject  to  the  right  of  the  court  to 
decide  vrliere,  in  the  final  analysis,  is  the  most  convenient  place  for  the 
parties  au-d  the  courts  to  actually  ti*y  your  case. 

Mr.  Cohen.  I  think  you  can  make  such  an  argument  and  I  have  in 
fact  made  such  arguments  in  courts  on  forum  non  conveniens  cases, 
but  it  seems  to  me  it  begs  the  question  of  whether  or  not  you  want  to 
subject  a  California  charterer  to  New  York  jurisdiction. 

For  one  thing,  it  might  be  very  unfair  for  people  scattered  around 
the  country.  Taking  your  h^'pothetical.  because  almost  all  shipowners, 
or  a  good  number  of  shipowners,  I  will  not  say  all,  but  a  tremendous 
number  of  shipowners  have  their  places  of  business  in  New  York  City. 
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I  am  a  member  of  the  New  York  bar.  What  you  are  proposing  would 
be  in  effect  a  boon  for  me  because  it  would  give  us  a  tremendous 
amount  of  legal  business. 

Mr.  Westphal.  Let  us  change  your  facts  a  little  bit. 

Mr.  Cohen.  OK. 

Mr.  Westphal.  Suppose  in  addition  to  the  charter  agreement  being 
entered  into  in  Nev  York  the  other  party  to  the  charter  agreement,  the 
man  who  claims  he  has  been  wronged,  also  resides  in  New  York  and  all 
of  the  evidence  that  is  necessary  to  prove  his  case  and  his  damages 
reside  in  New  York,  and  under  the  existing  system  you  are  saying  he 
has  to  chase  all  the  way  to  California  and  he  has  to  retain  counsel  in 
California  in  addition  to  his  New  York  counsel  in  order  to  get  an  ac- 
tion started  against  the  charter  owner  out  there. 

Mr.  Cohen.  Now  we  have  turned  forum  non  conveniens  on  its  head 
because  the  situation  you  are  talking  about  is  the  classic  forum  non 
conveniens  situation  in  which  you  can  get  a  transfer  for  formn  non 
conveniens,  ask  the  court  to  dismiss  on  the  grounds  that  they  consent 
to  jurisdiction  in  New  York. 

Mr.  Mullen.  Let  me  ask  a  question.  Earlier,  you  suggested  that  the 
bill  might  affect  State  long-arm  statutes.  I  do  not  see  that  it  would  at 
all.  If  you  read  the  background  of  the  ALI  study  in  regard  to  diver- 
sity jurisdiction  and  Federal  question  jurisdiction,  which  have  parallel 
venue  provisions,  I  think  it  is  clear  that  they  would  not  have  any  effect 
on  long-arm  statutes  at  all.  There  is  nothing  expressly  in  section  1318 
that  says  anything  that  would  affect  the  long-arm  statute  now. 

Li  that  hypothetical,  assuming  that  in  a  contract  for  charter,  there 
were  significant  events  that  took  place  in  New  York  so  that  jurisdic- 
tion could  be  obtained  under  New  York's  very  broad  long-arm  statute, 
is  not  your  argument  contradictory  ? 

Mr.  Cohen.  Happily,  I  can  answer  that  question  because  New  York 
has  a  very  different  long-arm  statute  from  Maryland.  Simply  having 
the  contract  concluded  in  New  York  would  not  be  sufficient  to  give  the 
New  York  courts  jurisdiction  over  the  matter.  I  suspect  one  of  the  rea- 
sons the  New  York  statutes  was  limited  in  this  regard  was  because  so 
much  commercial  activity  goes  on  in  New  York.  It  might  have  been 
regarded  as  unfair  to  have  subjected  everybody,  say,  in  the  maritime 
business  who  enters  into  a  contract  in  New  York  to  the  jurisdiction 
of  the  New  York  courts. 

I  would  also  say  that  the  conduct  of  business  in  the  maritime  sphere 
is  done  by  telex  and  rapid  communications  and  we  have  some  problems 
here  that  do  not  come  up  when  someone  actually  travels  physically,  let 
us  say,  from  California  to  New  York  and  talks  to  the  shipowner  and 
sits  down.  That  is  not  the  way  it  is  done.  It  is  all  done  on  the  telex. 
Have  you  got  a  ship  out  in  Rangoon  ?  You  do  ?  Fine.  They  tell  them 
what  terms  they  want  and  the  next  thing  you  know  the  ship  loads  and 
goes  off  to  Brisbane,  Australia. 

I  do  not  know  that  these  problems  are  peculiar  to  the  admiralty  law 
but  they  are  peculiar  problems  to  which  the  admiralty  law  has  adapted 
itself  and  worked  very  nicely.  I  would  say  the  forum  non  conveniens 
argimient  that  you  were  making,  Mr.  Westphal,  is  a  doctrine  adopted 
by  the  admiralty  court  50  or  60  years  before  the  Supreme  Court  picked 
it  up  in  Gulf  Oil  v.  Gilbert,  It  was  developed  precisely  to  meet  the 
problems  that  there  was  not  any  statutory  venue  in  admiralty. 
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What  you  are  proposing  to  do  here  is  put  in  a  statutory  venue. 
The  ALI  sa5's  they  are  not  changing  anything.  The  Maritime  Law  As- 
sociation takes  the  position  they  may  be  changing  a  grant  deal  indeed. 

Senator  Burdick.  Getting  back  to  Mr.  Colby's  amendment  to  1318 
(b)  (1),  I  think  I  understand  what  you  are  getting  at.  I  would  make 
this  suggestion.  Suppose  there  is  a  period  placed  after  "attachment" 
in  the  first  sentence  in  the  amendment. 

Mr.  CoHEx.  Well.  I  suppose  that  the  practical  effect  of  that  would 
be  to  leave  it  up  to  the  Supreme  Court  as  to  what  the  Congress  meant 
because  then  they  would  have  to  interpret  the  language  of  supple- 
mental rule  B  (1)  to  see  where  a  defendant  is  found. 

Senator  Burdick.  No.  You  do  not  follow  me.  Leave  everything  off. 
Put  a  period  after  "but  shall  not  defeat  the  right  to  maritime 
attaclunent." 

]\ir.  CoHEx.  But,  Senator,  again  the  right  to  maritime  attachment 
is  defined  in  supplemental  rule  B(l)  as  saying  you  have  a  right  to 
attach  if  the  defendant  is  not  found  within  the  district. 

Senator  Burdick.  That  is  in  the  present  law. 

]Mr.  Cohen.  No.  That  is  the  way  the  rules  now  read  and  the  rules 
would  presumably  continue  to  read  the  same  even  if  chapter  86  were 
enacted. 

Senator  Burdick.  I  withdraw  the  question. 

Mr.  Owen.  Mr.  Westphal,  I  have  thought  of  an  example  of  the  appli- 
cation of  the  A'Cnue  provision  and  the  service  of  process  provision  of 
1318  v>Iiicli  might  point  up  what  we  are  talking  about.  This  is  slight- 
ly off  the  point  of  Mr.  Colby's  suggested  amendment  on  attachment. 
But  I  represent  a  shipowner  who  carries  a  lot  of  lumber  from  the 
west  coast  to  the  east  coast.  The  lumber  is  loaded  in  ports  in  the  State 
of  Washington,  discharged  in  Baltimore,  Philadelphia,  and  New 
York.  ^ 

We  have  a  substantial  number  of  accidents  on  these  ships  during 
the  process  of  unloading  wherein  east  coast  longshoremen  are  injured. 

Now.  the  longshoremen  under  those  circumstances  will  sue  the  ship- 
owner and  the  shipowner  will  then  bring  in  whatever  stevedoring  com- 
panies he  can  bring  in  who  might  have  created  the  unseaworthy  con- 
dition. 

If  the  suit  is  brought,  for  example,  in  Maryland,  as  many  of  them 
are,  the  shipowner  will  then  implead  the  Maryland  stevedoring  com- 
pany as  the  third  party  defendant  in  the  case.  Very,  very  frequently 
in  those  circumstances  there  is  somewhat  of  a  mystery  as  to  what  did 
cause  the  accident  or  at  least  as  to  who  caused  it,  whether  it  was  the 
loading  stevedore  in  improperly  checking  or  shoring  the  cargo  or 
whether  it  was  the  discharging  stevedore  in  improperly  putting  the 
blades  of  the  forklift  tractor  under  the  package  of  lumber  that  broke. 

Now.  as  it  stands,  assuming  for  the  moment  that  the  west  coast 
stevedore  is  subject  to  suit  only  in  the  State  of  Washington,  there  is 
no  way  that  the  shipowner  under  these  circumstances  can  get  him  in 
the  case  in  Maryland.  Theoretically,  philosophically,  it  probably  would 
be  a  good  thing.  Certainly  for  my  clients  under  these  circumstances  it 
would  be  a  very  good  thing.  But  the  west  coast  stevedore  who  under 
the  provisions  of  1318,  as  t  understand  them,  would  be  dragged  into 
the  Maryland  court  simply  because  a  substantial  part  of  the  events 
or  omissions  giving  rise  to  the  claim  occurred  in  Maryland  would,  I 
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should  think,  have  a  very  leo;itimate  complaint.  But  if  that  section 
is  put  together  with  1318(b)  (1),  the  service  of  process  may  be  made 
upon  any  defendant  in  any  district.  It  would  seem  to  me  that  this 
is  exactly  what  the  bill  would  permit. 

Mr.  Westphal.  And  it  may  not  be  inappropriate  to  permit  it  in  the 
facts  that  you  suppose,  because  certainly  you  are  never  going  to  ter- 
minate that  litigation  until  you  run  the  full  circuity  of  it.  If  the  east 
coast  stevadore  and  the  shipowner  defend  the  action  which  is  com- 
menced in  Maryland  and  as  a  result  of  that  action  there  appears  to  be 
some  liability  over  on  the  part  of  the  west  coast  stevedore,  there  is 
going  to  have  to  be  a  second  cause  of  action,  circuitous  cause  of  action 
brought  for  indemnity  or  contribution  out  on  the  west  coast. 
]Mr.  Owen.  And  that  is  what  vv-e  have  to  do. 

Mr.  Westphal.  All  right.  Now,  then,  it  might  be  appropriate  under 
those  circumstances,  under  nationwide  service  of  process,  that  the  west 
coast  stevedore  be  joined  in  the  one  action,  and  we  have  but  one  Fed- 
eral district  court  determining  it  in  one  trial,  determining  the  rights 
of  all  the  parties.  We  would  at  least  eliminate  some  circuity  of  action 
and  multiplicity  of  lawsuits  that  are  part  of  our  increasing  caseload  in 
all  our  court  systems.  Federal  and  State.  The  fact  of  the  matter  prob- 
ably is  that  the  west  coast  stevedore  is  insured  against  liability  of  this 
kind,  and  the  insurance  company  that  has  agreed  to  defend  him,  it 
makes  no  difference  to  them  whether  they  have  their  west  coast  counsel 
or  their  east  coast  counsel  earn  the  attorney's  fee  in  that  case,  but  we 
have  accomplished  something  by  having  a  multiparty  circuitous  bit  of 
litigation  terminated  in  one  lawsuit  before  one  district  court  rather 
than  occupying  the  time  of  several  district  courts  over  a  longer  period 
of  tinie. 
It  seems  to  me  we  are  furthering  the  administration  of  justice. 
Mr.  Owen.  "Wliat  you  say,  of  course,  has  a  great  deal  of  merit.  My 
only  point  in  mentioning  it  is  to  point  up  the  unfairness  to  the  local 
west  coast  stevedore  who  would  be  forced  to  transport  all  of  his 
witnesses  to  the  east  coast  for  a  trial  in  the  jurisdiction  where  he  had 
no  connection  whatever.  In  other  words,  it  is  a  matter  of  balancing 
the  rights  and  the  equities  as  between  in  this  case  the  west  coast  steve- 
dore and  the  shipowner  and  the  east  coast  stevedore.  It  is  not  a  matter 
which  gives  a  ready  philosophical  answer,  I  think. 

Mr.  Westphal.  I  am  sure  you  appreciate  that,  as  you  say,  it  is  a 
matter  of  balancing  the  several  interests  that  are  involved.  I  do  not 
think  it  is  possible  for  any  court  system  to  be  fashioned  and  operated 
so  as  to  eliminate  all  unfairness  of  any  degree  to  all  parties.  You  just 
simply  cannot  do  it.  You  have  to  try  to  fashion  your  system  so  it  will 
be  as  fair  as  possible  to  all  parties.  This  is  an  effort  I  think  the  ALI 
has  been  trj^ing  to  make  and  this  is  an  end  result  I  am  sure  that  this 
committee  and  Congress  will  try  to  arrive  at. 

Mr.  CoHEisr.  Mr.  Westphal,  let  me  ask  you  a  question,  sir.  '^'\^lat  has 
that  got  to  do  with  reallocation  of  justification  between  State  and 
Federal  courts?  Chapter  86  of  this  bill  was  put  in  there,  we  believe, 
as  Mr.  Lford  says  in  his  statement,  to  tidy  things  up.  No  one  for  a  mo- 
ment suggests  tlmt  there  has  to  be  any  reallocation  of  jurisdiction  be- 
tween the  State  and  the  Federal  courts,  and  the  position  of  the 
Maritime  Law  Association  is  defensive.  We  find  ourselves  kind  of 
oddly  placed  here  this  morning  in  the  defensive  position  simply  be- 
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cause  nobody  approached  the  members  of  the  practicing  bar  and  said 
let  us  get  together  and  codify  what  has  existed  in  the  admiralty  law 
for  the  last  200  years. 

Our  position  this  morning  is  not  that  we  want  to  go  out  and  change 
admiralty  law.  We  wish  to  point  out  to  the  committee  Number  1,  that 
the  ALI  maintains  it  is  not  changing  the  admiralty  law  when  in  fact 
it  is  going  to  change  the  admiralty  law  in  ways  which  we  think  may 
be  very  bad. 

Number  2,  we  do  not  really  think  a  change  is  needed  since  the 
admiralty  law  has  proven  itself  to  be  extremely  flexible  over  the  last 
200  yeai*s  and  has  adapted  very  well  and  has  now  settled  lots  of  tilings 
which  we  feel  would  be  reopened  by  attempting  to  codify. 

But  the  third  thing  is  that  in  the  even  this  committee  or  the  Con- 
gress wishes  to  go  ahead  and  codify,  for  whatever  reasons  may  moti- 
vate them,  the  Maritime  Law  Association  stands  ready  to  assist  in 
that  endeavor.  "VVe  just  think  this  particular  piece  of  legislation  is  bad. 

While  we  would  prefer  to  have  the  existing  legislation  retained,  we 
do  not  stand  in  the  way  of  progress  in  this  area  if  progress  is  what 
this  committee  desires. 

Senator  Burdick.  Tell  me  this.  Were  you  or  any  member  of  your 
maritime  group  consulted  bv  ALI  on  the  Colby  recommendations  ? 

Mr.  OwEX.  Mr.  Colby. 

Mr.  Colby.  I  understood  they  did  and  the  maritime  bar,  generally 
speaking,  wanted  to  have  nothing  to  do  with  it.  That  was  my  under- 
standing of  why  I  was  gotten  into  this  as  a  consultant.  Everything, 
it  seems  to  me.  that  is  being  said  here  for  the  most  part  can  already 
be  done  under  the  State  long-arm  statute.  I  am  utterly  astonished 
to  be  told  that  the  Maryland  long-arm  statute  will  not  reach  the  west 
coast  stevedore,  particularly  after  Mr.  Owen  tells  me  that  the  one 
act  application  of  the  Maryland  long-arm  statute  is  such  that  you 
sign  an  agreement  in  Maryland  and  that  is  enough,  because  in  many 
States  where  they  have  a  one  act  form  of  long-arm  statute,  signing 
an  agreement  is  not  enough.  But  certainly  injuring  a  longshoremen  on 
the  pier  in  Baltimore  on  the  basis  of  an  unloading  stevedore  on  the 
west  coast  is  in  almost  every  State  a  ground  for  application  of  the 
long-arm  statute,  I  think  in  many  cases  where  it  is  not  even  a  one 
act  form  of  long-arm  statute.  The  whole  theory  of  the  ALI,  of  course, 
in  this  is  not  set  forth  in  the  admiralty  chapter.  It  is  set  forth  in  the 
other  chapter.  The  explanation  of  all  of  this  is  found  in  the  notes  to 
1314  which  I  do  not  have  with  me,  but  this  is  in  effect,  as  Mr.  Cohen 
has  said,  a  Federal  long-arm  statute,  not  in  admiralty  but  in  the  whole 
conception.  This  is  why  to  avoid  controversy  that  is  fully  developed 
in  the  Federal  question  jurisdiction  chapter,  but  only  in  part  in  the 
diversity  question. 

Now,  Mr.  Westphal  may  have  gotten  around  to  master  the  diversity 
business  but  I  am  very  happy  that  I  know  something  about  the  Fecl- 
eral  question  bill.  Those  are  the  considerations  here.  The  admiralty 
bar  did  not  want  in  on  any  part  of  it. 

Senator  Burdick.  May  I  clarify  just  a  bit  more,  the  admiralty  bar 
did  not  want  in  on  it,  but  were  they  questioned  or  consulted  at  any 
time  ? 

Mr.  Colby.  That  would  be  done  by  the  apparatus  and  I  have  not  any 
idea.  The  ALI  is  a  very  large  body  of  people  of  whom  a  very  limited 
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number  are  admiralty  lawyers  at  all.  The  admiralty  bar  has  never 
been  interested  in  the  work  of  the  American  Law  Institute. 

Mr.  Owen.  Senator,  I  think  if  you  consider  that  irnportant,  we 
ought  to  explore  it  and  we  ought  to  be  able  to  ascertain  what  was 
done.  This  is  the  first  that  I  had  heard  that  the  Maritime  Law  Associa- 
tion had  been  consulted  directly  or  indirectly.  But  by  coincidence  we 
have  a  meeting  of  our  executive  committee  in  New  York  tomorrow 
morning  and  I  definitely  will  bring  up  the  subject  and  see  if  I  can 
find  whether  any  overtures  were  made  to  us  to  participate,  and  I  should 
think  the  same  might  be  done  with  the  American  Law  Institute. 

Mr.  Westphal,  Including  the  question  of  whether  an  invitation  was 
extended  by  the  ALI  to  the  MLA  to  participate  in  the  consideration. 

Mr.  Owen.  I  think  it  could  be  relevant  and  I  have  not  heard  until 
this  morning  that  we  had  been  consulted  at  all. 

Senator  Burdick.  It  seems  to  me  that  a  balanced  study  would  re- 
quire some  views  on  the  part  of  practitioners. 

Mr.  Colby.  I  would  say,  Mr.  Chairman,  that  I  did  not  understand 
that  the  Maritime  Law  Association  as  an  association  had  ever  been 
contacted  on  the  matter.  However,  they  might  have  been,  for  all  I 
Imow.  This  has  to  come  from  the  executive  officers  and  the  president 
of  the  American  Law  Institute.  This  project  was  underway  a  good 
many  years  before  I  was  brought  in  as  an  admiralty  consultant  with 
respect  to  the  effect  of  some  of  these  provisions.  A  great  deal  of  it,  of 
course,  is  not  described  in  the  admiralty  chapter,  or  commentary.  It  is 
described  in  the  Federal  question  jurisdiction  commentary. 

Senator  Burdick.  I  would  like  to  know  not  only  whether  the  Associa- 
tion was  consulted  but  whether  or  not  there  were  any  practitioners 
who  were  consulted. 

Mr.  Owen.  We  have  2,000  members.  We  do  not  have  any  way  of 
knowing  what  individuals  have  been  consulted  by  ALI  but  I  can  cer- 
tainly ascertain  whether  the  Association  was  consulted.  I  will  do  that 
tomorrow. 

One  thing  I  would  like  to  make  plain,  and  that  is  the  admiralty  bar 
generally  and  the  Association  in  x)articular  are  not  against  change  as 
such.  Because  we  are  opposed  to  chapter  86  it  might  in  this  context 
appear  that  we  are,  but  I  can  prove  to  you  that  we  are  not.  For  example, 
we  have  been  for  several  vears  actively  supporting  a  proposed  codifica- 
tion of  title  46  of  the  United  States  Code  which  includes  the  shipping 
laws  of  the  United  States.  This  was  a  project  worked  up  by  the  De- 
partment of  Transportation,  and  the  Maritime  Legislation  Committee 
of  the  MLA  has  worked  very  closely  with  their  attorneys  on  this  pro- 
posed codification. 

We  went  through  their  proposed  codification  literally  with  a  fine 
tooth  comb.  Each  section  was  assigned  to  a  different  member  of  our 
committee  and  their  reports  were  collated  and  we  then  got  together 
with  the  Department  and  they  prepared  what  we  thought  was  a  really 
good  codification  of  a  real  tidying  up  nature  without  changing  any- 
thi no;  of  substance. 

Now,  that  codification  is  languishing  somewhere  on  Capitol  Hill.  I 
am  not  quite  sure  where.  But  we  are  very  much  for  that  and  have  been 
officially. 

There  is  one  other  specific  thino:  before  we  conclude.  Senator,  that  I 
would  like  to  mention  and  that  is  the  jury  trial  provision  of  chapter 
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86,  section  1319,  which  has  very  broad  implications  for  the  admiralty. 

The  provision  is  in  effect  that  personal  injury  and  death  cases  in 
admiralty  shall  be  tried  before  a  jury  if  either  party  so  elects.  This  is 
obviously  just  a  bit  of  fallout  from  the  proposed  provision  of  section 
1302  wherein  resident  plaintiffs  are  to  be  denied  resort  to  the  Federal 
courts  on  diversity  grounds  which,  incidentally,  is  directly  connected 
with  the  precept  that  the  Chief  Justice  gave  the  ALI  back  in  1959, 
to  study  the  reallocation  or  division  of  jurisdiction  between  State  and 
Federal  courts. 

This  has  widened,  however,  like  ripples  on  a  pond  when  you  throw 
a  stone  in  it,  to  the  point  where  it  is  now  affecting  something  quite 
remote  from  the  original  concept.  Because  of  the  fact  that  most  long- 
shoremen are  residents  of  the  State  in  which  they  file  their  suits,  the 
ALI  concluded  that  it  would  follow  that  they  would  be  denied  resort 
to  diversity  jurisdiction,  although  they  could  still  proceed  in  ad- 
miralty, and  since  admiralty  does  not  traditionally  have  jury  trials, 
they  would  be  denied  jury  trials  in  the  Federal  courts,  while  still  re- 
taining the  right  to  a  jury  trial  in  the  State  courts.  So  this  provision 
stems  from  the  solicitude  of  the  ALI  for  a  very,  very,  very  limited 
group  of  plaintiffs,  namely,  longshoremen. 

The  longshoremen  are  already  twice  blessed.  They  have  rnore  rights 
than  the  seamen,  whom  they  are  supposed  to  resemble  and  it  is  some- 
what ironic  that  the  ALI  is  so  solicitous  of  them,  but  this  provision 
for  jury  trials  at  the  election  of  either  party  is  an  effort  to  help  the 
longshoremen. 

Now,  I  would  like  to  make  several  specific  comments  on  that.  In  the 
first  place,  by  reason  of  a  Supreme  Court  decision  of  1971  which  post- 
dated the  ALI  bill,  it  does  not  even  help  all  longshoremen.  It  just  helps 
some  longshoremen,  the  decision  being  the  one  I  previously  referred 
to  wherein  the  Supreme  Court  held  there  was  no  admiralty  jurisdic- 
tion, generally  speaking,  in  connection  with  injuries  to  longshoremen 
on  docks  or  piers. 

They  are  by  virtue  of  that  opinion  denied  resort  to  the  admiralty. 
So  the  ALI's  language  which  would  change  if  not  upset  a  very  impor- 
tant aspect  of  the  admiralty  procedure,  and  incidentally  not  jurisdic- 
tion, but  procedure,  which  is  quite  different  from  what  the  ALI  set  out 
to  accomplish,  but  their  language  would  affect  only  that  small  group 
of  the  small  group,  namely,  the  longshoremen  who  are  injured  on 
ships,  and  we  do  feel  that  this  is  really  straining  the  knots  to  effect  a 
radical  change  in  the  admiralty  to  benefit  a  portion  of  a  small  group  of 
persons. 

Second,  I  should  like  to  point  out  to  you  that  it  perhaps  will  not 
benefit  the  very  parties  who  are  the  subject  of  the  ALI's  solicitude, 
because  the  ALI  apparently  proceeds  on  the  premise  that  plaintiffs 
like  jury  trials  and  defendants  do  not  like  jury  trials,  and  that  is  not 
necessarily  so. 

The  way  their  provision  is  worded,  it  is  not  just  the  plaintiff  long- 
shoreman who  get  a  jury  trial  in  admiralty  but  it  is  the  defendant 
shipowner  who  gets  one  if  he  wants  it.  As  the  law  now  stands,  a 
plaintiff  longshoreman  can  sue  in  admiralty  and  preclude  a  jury  trial 
and,  believe  it  or  not,  a  great  many  longshoremen  do  just  that.  As  a 
matter  of  fact,  in  our  jurisdiction  where  there  is  a  great  deal  of  this 
litigation,  95  percent,  roughly  speaking,  of  all  suits  brought  by  long- 
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shoremen  are  brought  under  rule  9(h)  in  admiralty  to  preclude  the 
shipowner  from  getting  a  jury  trial.  Longshoremen,  in  other  words, 
prefer  to  have  their  cases  tried  to  a  judge  in  the  traditional  admiralty 
procedure. 

Mr.  Westpiial.  Wliy  do  they  prefer  that,  in  your  opinion  ? 

Mr.  Owen.  I  suppose,  Mr.  Westphal,  for  a  variety  of  reasons,  per- 
sonal perliaps.  In  our  court  we  have  had  from  time  to  time  judges  who 
are  liberal  in  awarding  damages  as  compared  with  juries.  And  in  past 
years  when  he  had  few  judges  and  it  was  easier  to  determine  what 
judge  was  going  to  get  a  particular  case,  a  plaintiff  longshoreman 
might  very  well  have  elected  to  proceed  in  admiralty  if  he  knew  he  was 
going  to  get  a  liberal  judge. 

Mr.  Westphal.  Are  your  court  calendars  more  current  than  your 
jury  calendars? 

Mr.  OwEx.  No.  They  are  treated  together.  We  do  not  have  separate 
calendars  and  it  makes  absolutely  no  difference  whether  a  case  is  tried 
jury  or  nonjury  as  to  when  it  will  be  reached.  I,  personally,  represent- 
ting  defendants  generally — shipowners,  stevedoring  companies — 
would  prefer  jury  trials  in  many  cases.  I  do  not  shrink  from  them. 

Mr.  Westphal.  That  is  a  matter  of  tactics.  It  will  vary  as  the  in- 
clinations of  the  trial  judge  that  you  might  get  would  change.  It  is  a 
matter  of  tactical  judgment  of  both  plaintiff  and  defense  counsel. 

Mr.  Owen.  That  "is  right. 

Mr.  Westphal.  I  do  not  see  that  it  is  a  matter  that  affects  the  legis- 
lation that  we  might  enact 

Mr.  OwT.N.  But  what  you  would  be  doing  here,  if  you  enacted  the 
bill  in  its  present  state,  would  be  to  deny  to  plaintiffs,  and  the  plain- 
tiffs' admiralty  bar,  who  incidentally,  are  well  represented  in  our  as- 
sociation, you  would  be  denying  to  them  the  option  which  they  now 
have,  and  I  am  sure  that  if  they  were  heard  on  this  subject  as  a  spe- 
cialized group  within  a  specialized  group,  they  would  be  extremely 
unhappy. 

Mr.  Westphal.  Are  they  not  represented  in  the  statement  which  Mr. 
Lord  has  prepared  on  behalf  of  the  MLA  that  he  submitted  to  us  ? 

]\Ir.  Owen.  Yes;  and  he  comments  on  it  at  page  10,  but  only  in  a 
general  way  and  that  is  why  I  wanted  to  point  this  up  with  more  spe- 
cific language  because  it  is  definitely  clear  from  the  bill  that  this  would 
be  the  result.  This  is  not  a  matter  of  interpretation  but  of  clear  intent 
from  the  bill. 

Incidentally,  there  is  another  aspect  of  this  type  of  litigation  which 
would  be  left  in  an  unfair,  certainly  a  confusing  state  by  this  jury 
trial  language.  As  you  know,  the  usual  longshoreman's  case  involves 
both  the  shipowner  and  the  stevedoring  company  ultimately.  The  ALT 
commentary  seems  to  be  quite  clear,  that  the  jury  trial  would  be  per- 
mitted in  tiie  main  case  at  the  election  either  of  the  longshoreman  or 
the  shipowner,  but  not  in  the  third  party  case— because  that  is  a  suit 
for  indemnity,  not  for  personal  injury  or  death.  The  commentary,  I 
think,  is  quite  clear  on  that.  The  result  would  be  that  you  could  have 
at  the  election  of  either  plaintiff  or  defendant  a  juiy  trial  in  the  main 
case  and  a  nonjury  trial  of  the  indemnity  case. 

Now,  that  is  not  infrequently  done,  Ijut  under  the  present  circum- 
stances the  parties  haA^e  the  election  to  do  it.  LTnder  this  bill  the  third 
]iarty  defendant  would  be  absolutely  precluded  from 
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Mr.  Westphal.  I  was  going  to  say  in  any  indemnity  action  I  ever 
got  into  where  there  was  a  third  party  claim  for  indemnity  or  con- 
tribution, I  never  got  a  jury  trial  or  jury  decision  on  these  issues. 
The  trial  judges  always  took  those  unto  themselves. 

Mr.  Owen.  I  might  mention  this.  In  the  indemnity  action,  the  third 
party  action,  it  is  the  almost  universal  feeling  of  admiralty  lawyers 
that  the  defendant  third  party  plaintiff,  that  is,  the  shipowner  in 
most  cases,  will  file  his  third  party  complaint  under  rule  9(h)  to  pre- 
clude a  jury  trial  of  the  third  party  action,  the  reason  being,  fi-ankly, 
that  the  law  in  this  area  as  developed  by  the  Supreme  Court  is  so 
topsy-turvy  that  juries  cut  through  it  no  matter  what  the  courts  charge 
and  get  down  to  the  real  equities  and  fairness  of  the  situation,  whereas 
a  court  will  literally  apply  the  Supreme  Court's  mandates  and  these 
mandates  are  generally  in  favor  of  the  shipowner  against  the  steve- 
doring company. 

Representing  a  stevedoring  company,  on  the  other  hand,  the  third 
I^aity  defendant,  we  will  wherever  possible  elect  a  jury  trial  because 
we  find  that  the  juries  will  disregard  what  they  consider  to  be  ab- 
solutely nonsensical  legal  principles  and  get  down  to  the  real  merits 
of  the  case. 

ISlr.  j\IuLLEX.  Mr.  Colby  commented  on  that  point  yesterday  and  in- 
dicated some  of  the  Supreme  Court's  decisions  recently  have  spoken 
about  the  advantages  of  trying  these  suits  together,  including  the 
indemnity  action,  and  perhaps  the  point  you  raise  is  good.  Maybe 
there  should  be  one  suit  and  the  jury  ought  to  make  findings  regard- 
ing all  parties.  I  think  that  is  a  valid  point. 

Mr.  Owen.  Well,  in  conclusion,  this  jury  trial  provision  points  up 
what  Mr.  Cohen  said,  namely,  the  ALI  on  sort  of  a  domino  theory  has 
gotten  from  one  area  of  study  to  another  and  finally  to  a  point  which 
is  far  removed  from  the  original  precipitating  cause  of  all  of  this 
Avhich  was  Chief  Justice  Warren's  precept  back  in  1959  to  study  the 
division  of  litigation  between  the  State  and  Federal  courts.  But  this 
jury  trial  provision  is  a  perfect  example  of  it.  By  very  laudably  try- 
ing to  limit  the  overburdened  diversity  jurisdiction,  the  ALI  found 
that  it  had  cut  down  the  remedies  of  longshoremen  and  as  a  result  of 
that,  it  then  had  to  give  them  or  proposed  to  give  them  the  right  to  a 
jurj^  trial  with  the  consequences  which  I  mentioned,  all  of  which  seems 
to  be  very  far  afield  from  the  original  precept  in  the  ALI  study. 

Mr.  MtiLLEN.  Could  I  just  ask  you  one  question  about  that?  You 
characterize  the  change  in  diversity,  in  jury  trials,  as  radical  or 
large,  but  the  net  effect  when  you  combine  that  with  what  was  done 
in  diversity  jurisdiction  is  more  or  less  to  preserve  the  longshore- 
man's right  of  a  jury  trial.  So  I  do  not  see  that  there  is  any  great 
change  coming  about. 

^Ir.  Owen.  He  already  has  the  right  to  a  jury  trial  in  the  State 
court. 

Mr.  MiTLLEN.  I  realize  that  but  if  the  bill  would  pass  in  the  form 
introduced  that  would  eliminate  that  longshoreman's  right  to  jury 
trial,  this  section  then  would  reinstate  it,  so  the  net  effect  would  be  to 
carry  forward  the  present  law.  I  do  not  see  that  that  would  be  a  great 
change. 

]Mr.  Cohen.  One  of  the  difficulties  is,  as  Mr.  Colby  said  in  his  state- 
ment yesterday,  introducing  jury  trials.  The  way  the  bill  proposes 
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to  do  it  in  this  section,  it  is  going  to  introduce  jury  trials  into  the 
admiralty  generally  where  jnry  ti'ials  liave  never  ]3een  before.  Mr. 
Colby,  as  a  consultant  to  ALI  on  this,  indicates  in  his  statement  the 
fears  that  some  of  the  members  of  our  association  have,  namely,  you 
are  going  to  have  jury  trials  in  collision  cases,  in  charter  parties,  cargo 
damage. 

Mr.  Mullen.  Are  collision  cases — do  they  ever  involve  the  limi- 
tation of  liability  action  ? 

Mr.  Owen.  Sometimes  they  do. 

Mr.  Mullen.  If  they  do,  then  a  jury  trial  would  not  be  permis- 
sible. 

Mr.  Owen.  Let  us  look  at  what  you  are  saying.  You  are  saying  in 
some  collisions  you  are  going  to  have  a  jury  trial  and  in  some  you  are 
not.  Right  now  you  do  not  have  jury  trial  in  collision  cases  at  all. 

Mr.  Mullen.  Do  you  oppose  the  right  of  a  jury  trial  to  longshore- 
men as  it  presently  exists? 

Mr.  Owen.  You  mean  on  the  law  side  of  the  court  in  diversity  ? 

Mr.  Mullen.  That  is  right. 

Mr.  Ow^EN.  I  suppose  the  answer  would  have  to  be  no,  not  necessarily, 
but  if  you  want  to  preserve  that,  if  you  want  to  be  solicitous  for  long- 
shoremen and  preserve  that,  maybe  the  way  to  do  it  is  change  the  di- 
versity section  and  not  change  the  admiralty  section  and  introduce  the 
concept  of  jury  into  admiralty  generally. 

Mr.  Mullen.  It  is  not  generally.  It  is  only  for  personal  injury  ac- 
tions, for  injury  or  wrongful  death. 

Mr.  Owen.  Well,  I  would — if  I  may,  I  would  like  to  read  from  Mr. 
Colby's  statement  yesterday  in  which  he  discussed  this  section.  He 
said: 

There  are  no  restrictions  in  the  second  sentence  as  to  the  subject  of  the  action. 
It  may  be  an  action  for  collision,  general  average,  salvage  or  any  other  technical 
maritime  matter  so  long  as  diversity  or  Federal  question  jurisdiction  would  have 
1)een  available. 

Mr.  Mullen.  Well,  that  is  a  different  provision.  That  says  you  can 
get  a  jury  trial  if  there  is  an  independent  ground  for 

Mr.  Owen.  But  you  cannot  get  it  now.  You  cannot  go  into  Federal 
court  on  diversity  jurisdiction  and  get  a  jury  trial  in  a  collision  case. 
Under  the  proposal  you  can. 

Mr.  Mullen  (continuing).  I  was  referring  only  to  the  personal 
injury  actions.  I  see  the  point  you  are  raising. 

Mr.  CoiiEN.  If  I  may.  Senator,  I  would  like  to  just  make  two  other 
comments  about  matters  that  were  touched  on  in  Mr.  Lord's  report 
which  I  think  ought  to  be  before  the  committee  in  its  deliberations. 

One  has  to  do  with  State-created  maritime  liens.  This  is  really  an 
area  of  the  law  that  would  be  funny  if  it  was  not  so  serious.  Due  to 
what  has  been  characterized  by  cormnentators  as  one  of  the  most  dis- 
astrous Supreme  Court  decisions  in  the  admiralty,  back  in  the  early 
part  of  the  19th  century,  having  to  do  with  whether  or  not  a  maritime 
lien  was  created  for  necessaries  that  were  furnished  in  a  home  port, 
it  became  essential  to  create  such  a  maritime  lien  and  the  Congress  did 
not  act. 

As  a  result,  the  States  acted  and  the  Supreme  Court  came  up  with  a 
doctrine  that  a  State-created  maritime  lien  could  not  be  enforced  in  a 
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State  court  but  it  could  only  be  enforced  in  a  Federal  court.  This  is  a 
very  strange  concept. 

The  whole  problem  was  done  away  with  by  the  Congress  in  1910  and 
again  in  1920  when  it  enacted  maritime  lien  acts,  but  the  doctrine  lives 
•on  and  the  association  has  noted  with  some  concern  it  has  been  pre- 
served and  codified  in  this  proposed  bill. 

Now,  it  may  very  well  be  that  we  ought  to  do  away  with  State-created 
maritime  liens  and  not  preserve  them,  but  that  subject  is  one  which  the 
Association  would  have  to  spend  some  time  considering.  We  have  not 
obviously  done  that.  So  far  as  I  know,  we  are  not  consulted  about  this. 
And  it  suddenly  appears  in  that  statute  and  is  something  that  we  think 
careful  consideration  ought  to  be  given  to  from  a  negative  rather  than 
a  positive  point  of  view,  although  as  I  say,  we  are  not  prepared  to  take 
a  stand  on  it  at  this  time. 

Finally,  you  will  recall  that  in  section  1318  (b)  (2)  there  is  an  expan- 
sion of  the  geographic  jurisdiction  of  the  admiralty  courts  over  navi- 
gable waters  that  constitute  boundaries.  Now,  the  ALI  has  pointed  to 
the  fact  that  there  is  a  limited  provision  now  up  in  the  eastern  and 
southern  districts  of  New  York  on  this  matter. 

Now,  I  happen  to  be  a  member  of  the  New  York  Admiralty  Bar  and 
I  am  very  familiar  with  those  provisions  and  I  think  that  actually  the 
local  statutes  which  the  ALI  cites  as  the  prototype  for  its  more  general 
statutes  is  against  them  rather  than  for  them.  Those  statutes  up  in  New 
York  were  designed  to  cover  peculiar  problems  of  the  Port  of  New 
York  and  they  were  fashioned  independently.  They  say  that  the  south- 
ern district  of  New  York  has  concurrent  jurisdiction  over  all  of  the 
navigable  waters  of  the  eaestem  district  of  New  York,  which  is  Long 
Island. 

Now,  this  makes  a  great  deal  of  sense.  There  is  a  historic  as  well  as 
an  economic  connection  between  New  York  City  and  Long  Island.  And 
there  is  some  semblance  of  reason  in  giving  the  southern  district  of  New 
York  jurisdiction  not  over  just  boundaries  but  all  the  waters  of  the 
eastern  district. 

However,  when  it  came  back  the  other  way,  the  Congress  gave  the 
eastern  district  of  New  York  concurrent  jurisdiction  only  over  the  nav- 
igable waters  contained  within  the  counties  of  Manhattan  and  the 
Bronx. 

Now,  this  also  makes  a  great  deal  of  sense.  The  southern  district  of 
New  York  extends  far  upstate,  takes  in  the  county  of  Westchester,  for 
example.  There  is  no  reason  whatsoever  to  give  an  admiralty  court  sit- 
ting in  the  eastern  district  of  New  York  in  Long  Island  jurisdiction 
over  a  mid- river  collision  over,  say,  Pouglikeepsie.  It  just  does  not  make 
sense. 

The  Maritime  Law  Association  feels  that  this  particular  provision 
which  would  extend  maritime  jurisdiction  over  boundary  waters  re- 
quires comment  by  members  who  are  most  familiar  with  the  peculiari- 
ties of  their  own  locale.  For  example,  I  think  it  will  create  havoc  in  the 
Mississippi  River.  I  mean  I  can  see,  for  example,  where  it  would  create 
a  problem  right  up  in  New  York.  The  Port  of  Yonkers  lies  opposite 
Alpine,  N.  J.,  which  is  not  a  seaport  at  all.  Now,  this  bill  would  give  the 
district  court  of  New  Jersey  jurisdiction  over  a  ship  that  was  tied  up  at 
the  Port  of  Yonkers.  I  see  absolutely  no  reason  whatsoever  why  litiga- 
tion, maritime  litigation,  concerning  cargo  damage  or  anything  else  in 
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the  Port  of  Yonkers  should  be  litigated  in  Newark  or  Trenton.  It  just 
does  not  make  sense. 

Mr.  Owen.  May  I  give  you  an  example  ? 

Senator  Burdick.  I  want  tjo  ask  something.  Maybe  it  is  the  same 
example  you  have  in  mind.  This  definition  of  navigable  waters  gives 
me  a  lot  of  trouble,  too. 

Mr,  Cohen.  Senator,  we  would  propose  if  the  Congress  were  going 
to  consider  enacting  that  that  the  members  of  the  Association — we 
do  have  members  out  in  the  inland  river  system — tliat  we  would  like 
to  poll  them  and  find  out  what  they  think  about  this.  It  is  not  going 
to  create  a  lot  of  trouble  for  those  of  us  who  are  blue  water  admiralty 
lawyers  but  I  have  this  feeling  in  the  back  of  my  mind  that  there 
is  going  to  be  tremendous  mischief  going  on  in  the  navigable  waters 
inland  and  we  have,  as  you  know,  quite  an  extensive  inland  navigable 
water  system. 

Mr.  Owen.  Let  me  give  you  an  example  on  that,  if  I  may.  Senator 
Burdick.  Mr.  Cohen  mentioned  the  difficulties  wliich  miglit  be  caused 
by  this  language  on  the  IMississippi. 

'  The  boiuidaries  of  States  bordering  the  Mississippi  River  follow 
the  thread  of  the  river.  The  boundary  line  is  the  thread  of  the  IMis- 
sissippi River  by  which,  I  take,  it  is  meant  the  more  or  less  center 
of  the  river. 

The  iiile  on  the  Ohio  is  quite  different.  The  waters  of  the  Ohio  to 
the  northern  bank  are  owned  by  the  Commonwealth  of  Kentucky.  And 
there,  for  example,  the  boundary  between  the  soutliern  district  of 
Oliio  and  the  eastern  district  of  Kentucky  would  be  on  t]ie  north 
bank  of  the  river. 

Sunilarly,  right  here  in  the  Potomac,  Maryland  owns  to  the  high 
water  mark  on  the  Virginia  side  of  the  Potomac. 

Now,  the  question  might  very  well  arise,  just  as  a  matter  of  interpre- 
tation of  this  proposed  bill,  as  to  whether  the  Potomac  River  includes 
the  boundary  between  these  districts  where,  in  fact,  the  boimdary  is 
up  on  the  land,  as  it  is  on  the  Potomac.  It  is  at  the  higli  water  mark. 
I  consider  this  language  as  applied  to  this  situation  ambiguous,  at 
least.  But  in  any  event,  on  the  Ohio,  if  the  river  does  not  include 
the  boundary,  because  the  boundai'v  is  on  the  north  bank,  then  there 
is  no  concurrent  jurisdiction  between  the  Ohio  and  Kentucky  district. 

Mr.  Mullen.  I  believe  the  commentary  to  the  ALI  study  pretty 
clearly  indicates  it  would  be  intended  to  include  the  Oliio  River  or 
the  Potomac  River,  that  that  is  at  least  what  they  intend. 

Mr.  Owen.  The  language  of  the  bill  on  its  face  does  not  make  this 
clear. 

Mv.  Mullen.  But  the  legislative  history  as  we  develop  it,  as  we 
discussed  this  with  INIr.  Colby  yesterday 

Mr.  Owen.  I  should  think  on  a  matter  of  this  importance  the  statute 
should  be  clear  on  its  face. 

Senator  Burdick.  I  agree  with  you. 

Mr.  Owen.  And  not  require  lawyers  in  court  to  resort  to  legislative 
history.  This  is  fine  for  legal  business  but  not  very  good  for  the 
disposition  of  cases. 

Senator,  Mr.  Cohen  said  we  have  in  our  Association  a  great  many 
very  active  members  wlio  practice  on  the  lakes  and  on  the  rivers.  We 
perhaps  think  of  the  admiralty  as  encompassing  only  blue  water  events 
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and  litigation  but  that  is  not  the  case  at  all.  All  the  way  from  New 
Orleans  to  Pittsburg  and  St.  Louis  to  Chicago,  for  example,  there  are 
a  great  number  of  members  of  our  association.  As  a  matter  of  fact,  after 
Xew  York  City,  the  greatest  number  of  our  members  in  any  one  ix)rt 
resides  in  New  Orleans,  and  they  are  importantly  engaged  in  this  kind 
of  work,  and  before  this  important  matter  of  jurisdiction  were  en- 
acted, if  it  is  going  to  be  enacted,  we  believe  that  the  American  Law^ 
Institute  and  the  Congress  ought  to  have  the  views  of  the  people  wlio 
are  really  involved,  none  of  whom  so  far  as  we  know  have  made  any 
suggestion  up  to  this  point  that  there  is  any  need  for  change  in  the 
present  setup. 

Mr.  Westphal.  Let  me  offer  an  observation  on  this  boundary  lines 
question. 

It  is  our  miderstanding  that  prior  to  the  1948  revision  of  the  Code 
there  were  a  number  of  instances  where  concurrent  jurisdiction  over 
boundary  water  situations  was  contained  in  the  Code.  But  all  of  them 
were  eliminated  by  the  1948  revision,  except  the  one  that  pertains  to 
the  southern  and  eastern  districts  of  New  York  to  which  reference  has 
been  made. 

Now,  then,  the  importance  of  the  boundary  waters  thing,  it  seems  to 
me,  is  that  in  certain  cases  there  m.ay  be  great  urgency  about  starting 
your  action  and  getting  an  attaclmient  prior  to  the  time  the  vessel 
leaves  the  port.  For  example,  on  Lake  Superior,  ocean-g:oing  vessels 
now  come  in,  unload  merchandise  at  Duluth,  which  is  in  the  district 
of  Minnesota.  When  they  are  empty,  they  may  move  across  the  harbor 
and  take  on  a  carload  of  grain  over  in  Superior,  Wis.,  which  is  in  the 
western  district  of  W^isconsin. 

Now,  someone  who  wants  to  attach  that  vessel  in  order  to  commence 
an  action  there  may  start  it  in  the  district  court  in  Minnesota.  By  the 
time  he  can  get  around  to  having  the  process  served,  that  vessel  has 
moved  oyer  to  the  Superior  side  of  the  harbor  and  it  is  without  the 
jurisdiction  of  that  court.  By  the  time  he  fiddles  around,  and  they  only 
have  one  judge  in  the  western  district  of  Wisconsin,  and  he  runs  down 
ot  Wausau  to  get  him,  or  if  he  should  catch  him  in  Superior,  that  vessel 
may  have  taken  on  its  cargo  of  grain  and  be  headed  down  the  Lake. 

Now,  it  seems  to  me  that  that  is  one  problem  that  this  boundary 
waters  provision  would  help.  By  the  same  token,  this  is  not  to  say  that 
that  action  will  be  tried  in  one  of  those  States  or  the  other.  It  will  still 
be  subject  to  the  power  of  the  court  to  order  it  tried  at  the  most 
convenient  place. 

Now,  we  can  duplicate  that  situation  for  St.  Louis,  Mo.,  and  East 
St.  Louis,  111.,  on  the  Mississippi  River.  Any  number  of  places  on  the 
Mississippi  River. 

You  can  have  a  barge  tow  operation  there  and  it  can  unload  on  one 
side  of  the  river  where  it  is  in  one  jurisdiction  and  it  can  load  out 
again  on  the  other  side,  and  somebody  who  is  trying  to  commence  that 
action,  he  has  to  guess  at  his  peril  w^here  that  vessel  is  going  to  be  at 
the  time  he  is  ready  to  have  the  attachment  served  on  the  vessel. 

Now,  the  suggestion  has  been  made  to  take  care  of  the  Yonkers 
situation  or  a  Baltimore-Norfolk  situation  affecting  the  Chesapeake 
Bay  by  a  40-mile  limitation  placed  into  this  boundary  waters.  I  think 
this  is  a  suggestion  made  b}^  Mr.  Colby. 
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What  opinion  do  either  one  of  you  gentlemen  have  about  that  40- 
mile  limitation  ? 

Mr.  Cohen.  That  would  not  solve  the  Alpine- Yonkers  problem  at 
all  because  New  Jersey  is  only  a  mile  and  a  half  across  the  river  from 
Yonkers,  N.  Y. 

My  imderstanding  of  the  40-mile  thing  is  it  would  extend  only  40 
miles  up  or  down  the  navigable  waters  from  the  point  wliere  the 
boundary  line  would  cut  it  off.  Is  that  not  correct?  Was  that  not  Mr. 
Colby's  suggestion  ? 

Mr.  Westphai..  As  I  understand  Mr.  Colby's  suggestion,  I  think 
that  is  true. 

Mr.  Cohen.  If  I  may  comment  just  on  what  you  said  earlier,  two 
things.  Number  1,  what  I  am  struck  by  is  the  fact  that  so  far  as  I  know, 
none  of  the  active  members  of  the  admiralty  bar  have  complained 
about  the  situations  you  have  described  and  they,  it  seems  to  me,  would 
be  the  ones  who  would  be  most  concerned  if  what  you  suggest  is  a 
problem  is  in  fact  a  problem. 

I  think  academically  we  can  go  through  various  ports  in  the 
United  States  and  come  up  with  these  situations,  but  as  as  far  as  I 
know,  our  membership  who  constitute  the  active  members  of  the  ad- 
miralty bar  are  not  complaining  about  it  and  do  not  apparently  feel 
that  it  is  a  problem. 

The  second  thing  is  you  do  not  need  a  jud<re,  of  course,  for  attach- 
ment. The  process  issues  automatically  ouib  of  the  district  court,  which 
is  the  reason,  again,  that  we  get  back  to  our  difference,  Senator,  be- 
tween State  and  maritime  process  of  attachment. 

And  the  third  thing  is  that  if  what  you  say  is  so,  that  these  are  prob- 
lems, then  I  suggest  to  you  the  way  to  handle  them  is  on  a  local  rule 
l:)asis  as  it  was  handled  up  in  New  York. 

Now,  this  may  be  a  little  cumbersome  but  at  least  we  know  that  way 
we  are  taking  care  of  the  peculiarities  of  our  navigable  waters  and 
there  are  some  really  unusual  configurations  on  navigable  waters.  It 
may  be,  for  example,  to  take  your  Lake  Superior  case,  that  you  want 
to  give  concurrent  jurisdiction  to  those  two  district  courts  over  very, 
very  limited  waters  that  may  be  even  less  than  the  boundary  waters, 
or  you  may  want  to  give  one  district  court  more  jurisdiction  than  the 
other,  as  was  done  in  the  eastern  and  southern  districts  of  New  York. 
A  general  rule  simply  cannot  accomplish  that. 

If  I  may  make  one  final  comment,  and  that  has  to  do  with  limitation 
of  liability  actions,  section  1316(b)  gives  the  district  court  exclusive 
jurisdiction  over  limitation  of  liability  actions.  That  is  in  fact,  the 
law  as  it  exists  today.  The  difficulty,  though,  is  that  the  statute,  the 
proposed  language  of  the  statute,  is  phrased  in  terms  of  sections  183 
through  180.  Well,  this  creates  an  ambiguity  as  to  whether  or  not 
the  Congress  meant  to  remove  the  present  jurisdiction  of  State  courts 
to  hear  limitation  of  liability  defensively  pleaded  in  answers.  This  is 
not  a  serious — a  major  serious  objection. 

Mr.  Colby,  in  his  statement  yesterday,  said :  "No,  no,  of  course  not, 
we  never  intended  to  do  that."  But  it  is  not  clear  on  the  face  of  the  stat- 
ute that  that  is  so,  and  I  suppose  one  way  it  could  be  cured  would  simply 
be  limiting  the  statutes  affected  to  section  185,  which  is  the  proceed- 
ing to  limit  liability  and  the  only  one  that  probably  ought  to  be 
included  in  that  statutory  language. 


695 

Mr.  Mullen.  If  it  might  clarify  it,  as  Mr.  Colby  said,  I  do  not  think 
that  there  is  any  problem.  I  think  that — you  might  put  in  the  words 
where  it  says  "the  jurisdiction  of  the  district  courts  under  this  section 
shall  be  exclusive  of  the  courts  in  the  States  in  actions  brought  for 
limitation  of  liability";  insert  the  word  "brought";  and  that  would, 
I  think,  clarify  to  mean  that  it  would  not  aiiect  the  defensive  use  of 
the  limitation  action  in  a  State  court. 

Mr.  CoiiEN.  That  is  possible,  Mr.  Mullen.  I  would  point  out  to  you 
that  the  admiralty  bar  is  of  two  minds  about  this  particular  section, 
again  indicating  that  we  have  not  consulted  with  each  other  and 
haslied  it  out.  I  just  suggested  to  3'ou  that  the  statute  might  be  amended 
by  limiting  it  to  section  185.  I  know  that  the  ABA  connnittee  has 
suggested  that  the  language  be  expanded  to  include  sections  181  and 
18'2.  While  I  have  some  biases  in  this  area,  I  would  suggest  that  we 
need  a  little  more  thought,  a  little  more  study,  before  language  such 
as  this  ought  to  be  enacted. 

Seiiator  Burdick,  Before  you  get  to  the  technical  questions,  I  want 
to  ask  some  general  questions. 

The  thread  of  your  testimony  this  morning  has  been  that  there 
really  is  not  any  need  for  any  substantial  revision  or  codification. 
Is  this  correct? 

Mr.  Owen.  That  is  correct,  sir. 

Senator  Burdick.  You  think  there  is  considerable  order  already 
established  by  precedents  and  case  law,  et  cetera. 

]\Ir.  Owen.  That  is  correct,  sir. 

Senator  Burdick.  You  said  there  might  be  some  areas  that  needed 
some  tidying  up.  Can  you  spell  them  out  real  quickly  to  me,  what  areas 
tliere  are?  Either  one  of  you. 

Mr.  Owen.  Our  committee  does  not  believe  that  there  are  any  areas 
of  the  type  encompassed  in  this  bill  which  need  tidying  up.  There 
are • 

Senator  Burdick.  I  thought  maybe  tliere  might  be  some  loose  ends 
or  something. 

]\Ir.  Cohen.  I  think.  Senator,  you  were  picking  up  some  comments 
that  Mr.  Owen  made  about  the  situs  test.  The  difficulty  is  that  what 
we  are  talking  about  probably  cannot  be  cured  by  legislation  because 
the  legislation  would  state  general  broad  rules  and  these  problems  are 
susceptible  to  cure  on  a  case-by-case  basis. 

I  guess  the  best  example  is  to  take  the  situs  t«st.  The  fifth  circuit 
veiy  recently  decided  a  case  in  which  two  automobiles  collided  on  a 
pontoon  entrance  to  a  ferry.  The  question  was,  was  this  within  the  ad- 
miralty jurisdiction? 

Well,  I  do  not  laiow  what  legislation  j-ou  could  draw  up  that  would 
exclude  that  from  the  admiralty  jurisdiction  while  includmg  within 
the  admiralty  jurisdiction  things  that  ought  to  be  there.  The  fifth 
circuit  very  sensibly  said,  "No,  of  course  not,"  and  wrote  an  opinion 
on  this  subject. 

Senator  Burdick.  Arc  there  any  defined  rules  laid  down  by  deci- 
sions to  indicate  how  much  of  a  navigable  river  or  what  areas  in  a 
navigable  river  admiralty  law  would  apply  to? 

Mr.  Cohen.  The  general  rule  is  that  the  admiralty  applies  to  the 
full  extent  of  navigable  waters,  which  is  from  shore  to  shore.  I  mean 
something  like  a  swimmer  being  hurt  when  he  is  gomg  swimming  off 
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a  beach,  or  an  automobile  accident  on  a  ferry  pontoon,  these  are  things 
which  remind  me  of  one  of  the  Supreme  Court  Justices  in  discussing 
obscenity.  He  said,  ''I  do  not  know  how  to  describe  it  but  I  know  it 
when  I  see  it." 

I  think  the  same  thing  is  true  here  in  the  situs  test  in  admiralty.  It 
may  not  be  susceptible  of  broad  definition,  but  it  is  fairly  clear  and 
the  courts  have  had  very  little  difficulty  in  applying  it  to  either  limit 
or  expand  the  admiralty  jurisdiction  depending  on  what  the  circum- 
stances warranted. 

Mr.  Owen.  Let  me  give  you  an  example  of  that.  Senator  Burdick, 
if  I  may,  a  very  current  one,  because  the  event  happened  just  yesterday. 

Mr.  Cohen  referred  to  the  fifth  circuit  case  involving  the  automobile 
collision  on  the  ferry  pontoon.  Now,  that  should  not  be  a  matter  of 
admiralt}^  cognizance  and  the  fifth  circuit  so  ]ield. 

I  have  for  the  last  week  been  trying  and  just  yesterday  concluded  a 
case  involving  a  collision  between  two  automobiles  on  a  ship  which  was 
within  the  admiralty  jurisdiction  and  as  to  which  no  point  was  made 
of  the  admiralty  jurisdiction. 

The  facts  were  slightly  different  but  enoug/h  to  give  the  admiralty 
jurisdiction  of  this  case.  It  was  an  injury  to  a  longshoreman  in  the 
hold  of  a  ship  into  which  Army  trucks  were  being  loaded.  These  trucks 
were  being  lashed  down  and  one  of  the  men  engaged  in  lashing  down 
the  trucks  got  between  a  parked  truck  and  another  truck  and  one  of 
his  colleagues  got  in  the  second  of  the  two  trucks  and  accidently  backed 
it  up  and  crushed  this  man. 

It  was  really  an  automobile  accident  case.  It  occurred  on  a  ship, 
however.  The  trucks  were  in  this  case  cargo  and  the  personnel  involved 
were  maritime  workers. 

The  suit  was  filed  by  the  longshoreman  under  rule  9(h)  so  he  could 
have  a  judge  trial — as  I  mentioned  before,  almost  uni^-ersal  in  many 
jurisdictions.  There  was  no  question  and  I  believe  there  could  not 
have  been  any  question  about  admiralty  jurisdiction  in  that  case. 
Yet,  there  you  had  two  cases  of  automobile  accidents  on  navigable  wa- 
ters, one  within  the  admiralty  and  one  without  the  admiralty. 

I  do  not  know  how  you  could  draw  a  meaningful  distinction  between 
those  two  in  the  statute. 

Senator  Burdick.  I  want  to  follow  this  up.  There  is  not  any  ques- 
tion, then,  if  two  motorboats  collide  on  the  Missouri  Eiver  or  the  ]Mis- 
sissippi  River  that  divide  two  States,  there  is  not  any  question  but 
that  would  be  an  admiralty  situation  ? 

Mr.  Owen.  None  whatever,  no  matter  how  small  the  boats. 
Senator  Burdick.  I  do  not  recall  the  cases  but  there  are  some  cases 
dealing  with  navigable  waters  that  extend  the  concept  back  into  the 
tributaries  quite  a  way. 

]Mr.  Owens.  Yes.  The  navigable  water  concept  in  the  American  ad- 
miralty law,  which  is  quite  different  from  that  in  England  because  of 
differences  of  geography,  has  extended  the  jurisdiction  of  navigable 
waters  far  beyond  the  ebb  and  flow  of  the  tide,  for  example,  and  ex- 
tends them  to  waters  which  form  a  part  of  a  water  liighway,  so  to 
speak.  There?  really  is  here  an  overlapping  of  the  admiralty  juris- 
diction and  the  interstate  commerce  ])ower. 

Senator  Burdick.  This  is  where  it  came  into  play,  where  there  was 
mterstate  commerce. 
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Mr.  Owen.  In  the  United  States  the  admiralty  does  coA^er  waters 
which  are  far  from  the  sea  and  this  is  quite  different  from  English 
law,  but  it  is  based  on  he  interstate  commerce  clause  in  part,  and  in 
article  III  of  the  Constitution,  the  judiciary  article,  in  pait. 

Senator  liuuniCK.  Does  this  cause  you  any  complications  or  any 
problems? 

Air.  Owen.  Not  in  practice.  The  thing  has  been — it  has  perhaps  been 
reduced  to  an  absurdity  in  some  cases.  For  example,  accidents  on  in- 
land v/aters,  inland  lakes,  wdiich  may  have  or  do  have  some  oomiection 
with,  let  us  say,  the  oMississippi  River,  collisions  between  two  motor- 
boats  might  very  well  be  within  the  admiralty.  The  Limitation  of  Lia- 
bility Act,  for  example,  has  been  applied  to  even  small  boats  like  out- 
board motorboats.  I  nmst  admit  it  has  Ix'on  strained  almost  to  the  break- 
ing point,  but  the  law  is  at  least  understood  and  underwriters  in  par- 
ticular know  exactly  what  they  are  dealing  with. 

I  tried  a  case  just  2  weeks  ago  involving  a  small  launch,  36-feet  long, 
on  the  Chesapeake  and  Delaware  Canal  and  my  main  defense  was 
limitation  of  liability  and  it  w^as  granted.  There  was  no  question  about 
it  in  that  case.  The  waters  w-ere  navigable.  They  were  a  part  of  an 
interstate  highway.  The  vessel,  although  only  36-feet  long,  was  a 
vessel  technically,  and  that  is  the  word  used  in  the  Limitation  of  Lia- 
bility Act,  and  strange  as  it  may  seem,  the  statute  which  was  enacted 
in  1851  to  benefit  owners  of  ocean-going  vessels  was  applied  here.  It 
may  not  be  philosophically  correct  but  it  works.  The  rules  are  clearly 
understood. 

Senator  Burdick.  Would  you  be  in  favor  of  any  statutory  limita- 
tion either  as  to  size,  length  or  weight  or  tonnage  of  a  boat? 

Mr.  Owen.  Well,  that 

Senator  Burdick.  To  get  away  from  some  of  these  ridiculous  situa- 
tions, small  ones? 

Mr.  Owen.  I  think,  Senator,  that  any  attempt  to  limit  the  size, 
length,  et  cetera,  would  simply  cause  more  litigation  by  way  of  inter- 
pretation and  otherwise  than  it  would  possibly  eliminate.  On  balance, 
I  think  it  would  be  a  mistake.  Again,  the  certainty  of  it,  and  this  area 
of  the  law  is  relatively  certain,  is  a  real  advantage  to  particularly 
underwriters  who  are  involved  in  most  of  these  limitation  cases. 

Senator  Burdick.  You  would  not  be  in  favor  of  any  limitation  like 
40  miles  from  the  sea  or  anything  like  that. 

Mr.  Owen.  No,  sir. 

Mr.  Cohen.  You  mean  on  the  jurisdiction,  Senator? 

Senator  Burdick.  Yes.  Either  question.  On  either  side. 

Mr.  Cohen.  Well,  on  the  jurisdiction 

Senator  Burdick.  On  either  point. 

Mr.  Cohen.  On  the  jurisdiction,  I  cannot  understand  why  there 
should  be — why  anyone  would  want  to  limit,  I  mean,  the  Mississippi 
Eiver — there  is  an  unbelievable  amount  of  riverboat  traffic  on  the 
Mississippi  River  that  is  governed  right  now  by  the  principles  of 
admiralty  law. 

If  I  understand  your  question  correctly,  you  would  say  that  by 
limiting  the  jurisdiction  of  the  admiralty  to  40  miles  from  the  sea,  that 
would  not  even  cover  the  Port  of  New  Orleans,  and  on  your  other 
point,  concerning  limitation  of  liability,  no  study  has  been  done  and 
no  tliinking  has  been  done  by  the  Maritime  Law  Association  that  I 
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know  about,  concerning  this  problem.  If  I  may  differ  from  my  friend, 

Mr.  Owen 

Senator  Burdick.  You  may. 

Mr.  Cohen  (continuing).  I  think  i^erhaps  some  useful  work  might 
be  done  in  the  area  of  limitation  of  liability  because  there  are  some 
strange  cases  developing.  People  are  being  killed  and  the  courts  are 
having  to  struggle  with  how  do  you  get  around  limitation  of  liability 
as  a  defense  to  a  wrongful  death  action  ? 

But  that  is  far— that  is  very  far  afield  into  the  substantive  law. 
My  understanding  when  we  came  down  today  is  that  we  were  going 
to  talk  jurisditcion  rather  than  substance. 
Senator  Burdick.  Now,  are  you  through? 
IVIr.  Owen.  Yes. 

Senator  Burdick.  You  suggest  that  the  phrase  added  in  section 
1816  that  a  claim  is  not  one  in  admiralty  merely  because  it  arose  in 
navigable  waters  is  ambiguous.  Does  this  statement  really  do  more 
thaii^say  that  there  must  be  something  more  than  location  to  make  a 
claim  in  admiralty  ?  To  be  more  specific  with  regard  to  swimmers  and 
accidents  involving  water  skiers. 

Mr.  Cohen.  The  answer,  it  seoms  to  me,  is  right.  These  are  being 
excluded  now.  The  real  question  is  what  effect  would  that  language 
have  on  the  Death  on  Pligh  Seas  Act  for  airplane  crashes  on  the  high 
seas.  The  difficulty  is  that  the  admiralty  has  moved  over  mto  a  hiatus 
of  tlie  law  concerning  aviation  and  it  may  very  well_  be  that  it  is 
illogical  to  have  admiralty  principles  apply  to  aviation  accidents. 
Buf  if  we  do  not  have  admiralty  principles  apply,  what  does  apply? 
AVe  do  not  have  any  general  wrongful  death  statut<^  in  this  country 
and  that  was  a  verv  big  problem. 

Now,  I  would  like  to  point  out  that  the  U.S.  Court  of  Appeals  for 
the  Second  Circuit  in  a  recent  decision  has  taken  the  Death  on  the 
Hiffh  Seas  Act  and  has  made  it  into  what  appears  to  be  almost  a  gen- 
eral wrongful  death  statute  for  U.S.  citizens  abroad  who  are  injured 
abroad.  I  "think  this  is  sti-etching  the  language  a  little  bit  but  there 
definitely  is  a  hiatus  that  has  to  be  filled  and  if  the  Congress  is  going 
to  enact" legislation  of  the  type  you  just  pointed  to,  then  I  think  they 
have  got  to  take  a  look  at  these  other  problems  as  well  that  will  be 
disturbed. 

What  is  now  settled  in  these  areas  will  suddenly  be  disturbed  and 
there  is  not  any  reason  to  do  that.  ]\Iaybe  some  change  is  needed  there 
as  well  that  would  have  to  be  dovetailed  here. 

Senator  Burdick.  You  are  including  in  that  the  airplane  accidents  ? 
INIr.  Cohen.  Yes,  sir. 

Senator  Burdick.  In  the  law  now  established,  an  airplane  accident 
other  than  on  the  sea  is  under  admiralty  jurisdiction  now? 

Mr.  Cohen.  Yes,  sir.  That  is  how  the  Death  on  the  High  Seas  Act 
reads. 

Senator  Burdick.  If  you  had  an  accident  on  the  pier 

Mr.  Cohen.  That  is  also  in  the  admiralty  jurisdiction. 
Now,  I  will  grant  you.  Senator,  that  there  is  some  illogic  in  saying 
that  if  a  plane  takes"  off  at  Logan  Airport  and  crashes  at  the  end  of 
the  runway  it  is  not. admiralty  jurisdiction,  but  if  it  crashes  off  in  the 
harbor,  which  is  off  the  end  of  the  runway,  it  is  admiralty.  There  is 
something  illogical. 
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Senator  Bukdick.  No,  I  do  not  think  it  is  if  it  j^oes  another  5  miles. 

Mr.  Cohen.  That  is  the  point.  The  reason  why  is  because  of  this 
hiatus  in  the  Law  concerninir  aviation  accidents.  I  am  not  an  aviation 
law  expert  and  if  someone,  if  the  committee  Avere  to  seek  guidance  as  to 
what  might  be  done  for  wrongful  death  from  aviation  accidents  on 
the  high  seas,  I  would  suggest  I  am  not  the  one  to  advise  them. 

Senator  Buedick.  Mr.  Cohen,  you  suggested  that  perhaps  the  Fed- 
eral district  court  should  not  continue  to  exercise  jurisdiction  over 
State  marine  liens.  As  I  understand  it,  these  State  liens  are  now  ex- 
clusively Federal  and  that  is  the  present  law. 

Mr.  Cohen.  That  is  correct. 

Senator  Burdick.  All  we  would  do  at  the  present  time  is  codif}'  the 
present  law. 

Mr.  Cohen.  Yes,  sir.  I  would  suggest,  though,  that  if  we  are  going 
to  do  anything  in  this  field  at  all,  I  mean,  if  you  are  going  to — if  you 
are  going  to  take  action  in  this  field.  Senator,  then  I  think  some 
thought  ought  to  be  given  to  the  underlying  material  and  let  us  find 
out  whether  or  not  it  is  a  good  thing  to  preserve  this  at  all.  There  have 
been  suggestions  by  the  commentators  that  these  anomalies  ought  to 
be  done  away  with. 

Senator  Burdick.  Is  it  important  to  our  relations  with  other  mari- 
time nations  that  these  State  liens  be  heard  in  Federal  court  ? 

Mr.  Cohen.  Well,  the  problem — the  real  problem  with  the  State 
maritime  liens  is  whether  or  not  they  are  going  to  be  honored  abroad 
at  all.  I  think  there  is  a  very  serious  question  as  to  whether  if  a  Fed- 
eral court  foreclosed  a  State  maritime  lien  and  sold  the  vessel  pui-suant 
to  it,  there  are  some  questions  as  to  whether  that  sale  might  be  honored 
abroad  in  England.  I  mean,  it  has  never  come  up  because,  as  I  pointed 
out  earlier,  this  area  of  the  law  has  been  neglected  and  dying  down 
ever  since  the  Congress  took  care  of  the  problem  of  the  home  port  lien 
for  necessaries  in  the  Maritime  Lien  Acts  of  1910  and  1920. 

Senator  Burdick.  Do  you  have  some  questions? 

Mr.  Cohen,  your  statement  raises  a  question  with  regard  to  venue  of 
the  arbitration  agreement.  There  would  clearly  be  jurisdiction  to  en- 
force an  arbitration  agreement  made  in  New  York.  But  Mr.  Lord 
raises  a  question  about  agreement  to  compel  arbitration  to  take  place 
in  New  York.  Is  this  not  the  commission  of  an  event  sufficient  to  cre- 
ate venue  in  New  York  ?  Either  one  of  you  may  answer. 

Mr.  Cohen.  Senator,  I  am  not  certain  I  understand  your  question. 

Mr.  Mullen.  The  question  is  whether  or  not  the  language  which 
states  that  venue  is  proper  if  an  act  or  omission  takes  place  within  the 
district  would  not  clearly  provide  proper  venue  to  enforce  an  arbitra- 
tion agreement  made  in  New  York. 

Mr.  Cohen.  My  answer  would  have  to  be  I  do  not  laiow.  I  onlv  know 
if  I  look  at  9  UlS.C,  section  4,  and  9  U.S.C,  section  204,  which  are 
the  venue  statutes  for  Federal  arbitration,  they  refer  to  the  jurisdic- 
tion of  Federal  courts  and  my  comment  or  Mr.  Lord's  comment  con- 
cerning the  impact  of  this  venue  statute  has  to  do  with  the  interrela- 
tionship of  the  proposed  language  of  the  venue  statute  with  9  LT.S.C.  4 
and  9  U.S.C.  204. 

I  do  not  think  the  statute  clearly  on  its  face  makes  it  appear  that 
you  could  compel  arbitration  in  New  York. 

Mr.  Mullen.  Neither  does  it  deny  that. 

Mr.  Cohen.  See,  the  difficulty,  Mr.  Mullen,  is  there  never  has  been 
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any  venue  statute  at  all  in  the  admiralty.  There  has  been  no  venue 
requirement  at  all  in  admiralty  ever  and  you  are  now  imposing  a 
venue  requirement. 

Mr.  Mullen.  But  if  we  impose  this  and  we  do  not  intend  to  change 
that  law  and  as  I  would  read  that  section,  it  does  not  appear  to  atfect 
the  venue  of  those  arbitration  agreements  in  New  York,  I  do  not  see 
what  the  problem  is.  And  precisely  what  Mr.  Lord  asked  was  whether 
or  not  an  agreement  to  compel  arbitration  to  take  place  Avould  be  suffi- 
cient to  create  venue  under  that  section. 

Mr.  CoiiEN.  No.  No,  The  statement  says  we  are  concerned  about 
the  impact  of  the  section  on  proceedings  to  compel  arbitration. 

Mr.  Mullen.  Proceedings  to  compel  arbitration,  but  the  idea  per- 
haps that  tliere  is  a  difference  between  enforciiig  an  arbitration  agree- 
ment or  compelling 

Mr.  Cohen.  No,  no  difference  at  all.  That  is  the  way  it  is  done, 

Mr.  MlTvLEN.  Well,  I  would  suggest  that  that  would  constitute  a 
sufficient  commission  of  activity  in  New  York  such  that  venue  would 
be  ])roper  under  the  draft  of  the  1)ill. 

]Mr.  Cohen.  Well,  then.  INIr.  IMullen,  my  only  response  to  that  would 
be  nre  you  certain  that  the  statute  as  il  is  drafted,  is  clear  enough 
so  tliat  no  Federal  judge  could  find  differently? 

Mr.  IMuLLEN.  I  am  certain  of  that,  yes. 

Mr.  Cohen.  Well,  the  Maritime  Law  Association  has  serious  mis- 
givings. I  think  that  the  role  of  maritime  arbitration  in  settling  mari- 
time disputes  ought  to  perhaps  come  into  the  proceedings  at  this 
point.  A  tremendous  amount  of  litigation  that  would  normallv  find 
its  way  into  the  Federal  courts  is  resolved  by  mai'itime  arbitration 
under  charter  parties. 

]Srr.  ]MuLLEN,  I  agree  with  you  and  I  agree  that  those  agreements 
should  be  continued  to  be  heard  in  New  York,  and  if  it  is  necessary  to 
obtain  judicial  assistance,  that  it  should  be  available  in  New  York. 
I  would  agree  with  you  on  that. 

Mr.  Cohen.  Well,  the  language  of  the  venue  section 

Mr.  Mtt;.len.  Well,  if  you  look  at  the  ALI  study,  in  their  discussion 
of  what  they  mean  by  veiiue.  whetlier  an  act  or  a  substantial  part  of  an 
act  or  omission  occurs  in  a  judicial  district,  as  they  have  discussed  it 
in  both  diversity  and  Federal  question  jurisdiction,  I  believe  that  the 
intent  is  fairly  clear  and  I  think  it  would  cover  this  kind  of  an  activity, 

Mr,  Cohen.  Well,  you  know,  again,  it  is  reassu.ring  to  hearthat, 
but  speaking  for  the  Association,  I  can  only  say  that  the  Association 
believes  the  language  is  not  clear  enough  so  that  a  Federal  judge  could 
not  find  differently. 

Mr,  Mullen,  All  right.  One  other  question  in  regard  to  the  long- 
arm  statutes.  Again  you  suggested  there  is  n  problem  here,  I  do  not 
think  the  bill  says  anything  about  long-arrn  statutes  and  it  would  be 
my  understanding  that  they  would  continue  to  he  in  effect  as  tliey 
are  at  the  present  time. 

I^.Ir.  Cohen,.  All  right.  Let  me  give  you  an  example  of  that,  if  I  rnay. 
The  venue  provision  says :  "A  substantial  nnrt  of  the  events  or  omissions 
o-iving  rise  to  the  claim  occurred."  That  is  the  language  of  the  statute. 
That  language  differs — I  do  not  know  how  many  States  have  long-arm 
statutes  now  but  I  know  that  all  of  them  do  not.  Let  us  assume  that 
there  may  be  3.5  or  40  of  the  States  tliat  have  long-arm  statutes.  That 
language,  I  venture  to  suggest,  differs  from  every  single  one  of  the 
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loiio'-ann  statutes  tlirouo:]iout  the  States.  In  New  York  I  know  it 
(lifters  because  you  do  not  need  to  have  a  substantial  part  of  the 
events.  You  oidy  have  to  have  very  certain  specific  events  and  you  are 
telling  me  that  a  Federal  judge  would  clearly  have  to  find  that  the 
very  certain  specific  events  that  would  trigger  New  York  long-arm 
jurisdiction  would  simultaneously  be  regarded  as  substantial  for 
])urposes  of  venue  in  an  admiralty  court.  And  again,  I  say  to  you  it 
is  reassuring  to  hear  you  say  that,  but  the  association  believes  that 
the  language  of  the  statute  is  not  clear  enough  so  that  a  Federal  judge 
could  very  easily  find  otherwise. 

Now,  this  whole  area  of  State  long-arm  statutes  in  admiralty  is  a 
A-erv,  verv  new  area.  It  is  one  where  we  do  not  have  such  a  body 
of^ — 

Mr.  Mullen.  Have  you  had  an  opportunity  to  examine  the  Ameri- 
can Law  Institute  study  and  their  explanation  of  their  language? 

Mr.  Cohen.  I  have  read  the  commentary  of  the  American  Law  Insti- 
tute to  this  section.  I  have  not  read  the  commentary  of  the  American 
Law  Institute  on  the  diversity  and  Federal  question  sections. 

]Mr.  ^Mullen.  Well,  by  reference  they  refer  back  to  their  earlier  ex- 
planatioji  of  diversity  and  Federal  question  jurisdiction.  I  believe 
from  reading  that  that  they  do  intend  to  provide  that  wherever  a 
long-arm  statute  would  grant  jurisdiction,  that  would  be  sufficient  by 
itself  to  invoke  the  jurisdiction  and  make  j^roper  venue. 

Senator  Burdick.  Another  question  on  diversity  as  it  affects  the  long- 
shoremen or  stevedores.  In  title  I  of  this  act  that  we  are  dealing  with 
today,  concerning  diversity  jurisdiction,  we  take  away  the  right  of  the 
plaintiff  to  bring  suit  in  Federal  court  in  his  own  State.  But  your  con- 
tention is  we  turn  around  and  give  him  that  right  in  this  section.  And 
you  think  that  is  not  good. 

JNIr.  Ov\'EN.  Well,  you  turn  around  and  give  him  the  remedy  of  a 
jury  trial,  the  right  to  a  jury  trial. 

Senator  Burdick.  That  is  the  effect  of  it. 

Mr.  Owen.  He  still  has  the  right  to  sue  in  the  Federal  court  in  ad- 
miralty because  it  is  a  maritime  tort,  at  least  if  it  hapi^ens  on  board 
sliip.  This  section  does  not  give  him  any  right  to  resort  to  the  Federal 
court  that  he  did  not  otherwise  have.  He  has  a  right  that  no  other 
class  of  plaintiff  liappens  to  have,  except  other  types  of  maritime 
plaintiffs.  It  deprives  the  automobile  driver,  the  hospital  patient,  the 
product  consumer,  and  all  the  other  types  of  plaintiffs,  of  resort  to 
the  Federal  court  in  their  home  State.  He  still  has  it.  He  has  rights 
that  the  rest  of  them  do  not  have  by  reason  of  the  Constitution. 

Senator  Burdick.  That  is  what  I  thought  you  said.  You  say  this 
section  or  this  provision  of  the  law  is  not  consistent  with  title  I  which 
denies  the  plaintiff,  in  the  ordinary  case,  the  riglit  to  access  in  the 
Federal  court  but  he  has  to  bring  it  in  his  liome  State.  Is  that  an  unfair 
statement? 

jMr.  Cohen.  No,  Senator.  I  see  your  point.  No,  sir.  It  is  not  incon- 
sistent with  title  I  in  that  i^egard  because  a  maritime  personal  injury 
plaintiff  can  get  into  the  Federal  courts  now  and  under  this  bill  and 
that 

Senator  Burdick.  How  ? 

Mr.  Cohen.  Because  he  comes  in  under  the  maritime  jurisdiction. 

Senator  Burdick.  But  I  am  saying  he  wants  to  come  under  the 
ordinarv  court. 
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Mr.  Cohen,  Well,  the  difficulty  has  to  do  with  when  maritime  per- 
sonal injury  litigants  £>-o  into  Federal  coni't  under  divei'sity  jurisdiction 
now.  They  only  do  that  now  when  they  want  to  get  a  jury  trial.  Wliat 
this  bill  cloes  is  it  reserves  the  right  of  resident  maritime  plaintitfs  to 
come  into  a  Federal  district  court  under  diversity  jurisdiction  and 
get  a  jury  trial  which  nonresident  maritime  plaintiffs  can  do  under 
this  bill  as  well  as  now. 

Senator  Burdick.  Well,  one  last  area  that  confuses  me  no  end. 
Under  this  ALI  suggestion,  there  is  limitation  of  liability.  In  a  suit 
that  exceeds  limitation,  there  is  a  court,  trial.  If  it  is  under  the  limita- 
tion, it  is  a  jury  trial.  It  seems  to  me  if  there  is  a  question  of  negligence 
involved,  either  both  should  be  tried  by  the  court  or  both  tried  by  the 
j  ury .  What  is  the  reason  for  the  distinction  ? 

Mr.  Cohen.  Senator,  the  law  now  is  that  if  you  have  a  limitation 
of  liability  proceeding  and  limitation  is  upheld,  you  do  not  get  a  jury 
trial,  but  that  if  limitation  is  broken  for  one  reason  or  another,  per- 
sonal injury  claimants  may  get  a  jury  then  on  the  issue  of  negligence, 
personal  injury  negligence. 

I  am  just  unable  to  give  you  a  simple  explanation.  I  mean,  this  is 
a  very  complicated  area,  limitation  of  liability,  and  the  jury  trial, 
the  interweaving  of  the  jury  trial,  has  taxed  the  Supreme  Court  on 
a  number  of  occasions  and  it  is  not  an  area  of  the  law  that  is  uniform. 

Senator  Burdick.  Wait  a  minute.  We  had  no  trouble  in  wrongful 
death  cases.  There  are  limitations  in  all  those  statutes  and  we  have 
a  jury  trial.  Why  by  "vdrtue  of  a  limitation 

Mr.  Cohen.  Why  are  you  denied  it  here  ? 

Senator  Burdick.  Yes. 

Mr.  Cohen.  Historically  because  the  issues  of  negligence  and  priv- 
ity in  limitation  of  liability  come  up  most  often  in  connection  with 
collision  cases  and  the  personal  injuries  come  in  ancillary  to  the  col- 
lision and  other  substantial  damages. 

Now,  what  you  would  have,  I  suppose,  if  you  gave  a  personal  injury 
claimant  a  jury  trial,  you  would  have  a  personal  injuiy  claimant 
getting  a  jury  "trial  and  then  a  collision  claimant  getting  a  nonjury 
trial  all  wrapped  up  in  the  same  proceeding.  I  suppose  that  can  be 
done.  I  am  just  not  certain  whether  that  sort  of  a  complicated  pro- 
ceeding would  be  desirable.  It  is  not  done  now. 

Senator  Burdick.  Now  it  is  just  in  the  court. 

Mr.  Cohen.  You  get  in  and  you  get  a  judge  now  when  you  get 
limitation.  I  think  that  considering  a  revision  in  this  area  probably 
ought  to  be  taken  up  with  considerations  of  revising  the  Limitation 
of  Liability  Act.  And  I  know 

Senator  "Burdick.  You  still  miss  my  point.  Wliy  by  the  mere  fact 
that  the  liabilities  in  tort  are  limited  should  they  be  denied  a  trial 
by  jury? 

Mr.  Cohen.  The  only  answer  I  can  give  you  is  historically  limi- 
tation of  liability  proceedings  have  been  considered  to  be  in  rem  ac- 
tion and  in  in  rem  actions,  historically,  you  did  not  have  jury  trials. 
I  cannot  give  you  a  really  logical  explanation  as  to  why  a  personal 
injury  claimant  in  a  limitation  proceeding  when  limitation  is  up- 
held 'does  not  get  a  jury  trial  and  why  he  does  get  a  jury  trial 
if  limitation  is  not  upheld.  There  is  not  any  logical  explanation. 
Senator  Burdick.  That  is  what  I  thoug'ht. 
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ISIr.  Owen.  There  is  an  element  of  unfairness  in  requiring  personal 
injury  plaintiffs  to  be  dragged  into  the  limitation  case  but  it  does 
liave  the  advantage  of  doing  what  Congress  has  devoted  a  lot  of  time 
to  and  the  Supreme  Court  has  devoted  a  lot  of  time  to  through  the 
Judicial  Conference  of  combining  multifarious  lawsuits  arising  out 
of  the  same  transaction  into  one  case.  It  does  have  that  practical 
advantage. 

It  does  have,  however,  the  element  of  unfairness  of  requiring  a 
personal  injury  plaintiff  to  come  into  a  jurisdiction  picked  by  the 
defendant  basically  and  to  tiy  his  case  nonjury,  but  there  is  no  logi- 
cal or  philosophical  answer  to  this.  As  ^Mr.  Cohen  pointed  out,  it  is 
simply  a  matter  of  the  historial  development  of  the  achniralty  law 
and  particularly  the  fact  that  limitation  of  liability  is  an  in  rem 
proceeding  because  the  defendant  is  required  to  surrender  the  thing, 
the  ship,  or  to  put  up  a  bond  in  the  beginning  for  the  value  of  it 
if  he  wants  to  get  it  back,  and  procedurally  this  is  a  matter  which  a 
State  court  is  simply  unable  to  handle.  That,  incidentally,  is  the  rea- 
son for  the  saving  clause  in  the  Judiciary  Act,  saving  to  suitoi^,  and 
so  forth. 

~\\liat  is  saved  is  the  remedy  which  a  common  law  court  can  me- 
chanically handle,  and  traditionally  it  has  been  thought  that  the 
common  law  courts  are  not  set  up  to  handle  in  rem  proceedings,  ar- 
rests, maritime  liens,  limitations  of  liability,  and  related  matters. 

Senator  Burdick.  Well,  I  have  enjoyed  your  testimony  this  morn- 
ing and  it  has  been  very  helpful  to  the  committee.  We  will  certainly 
take  your  comments  and  views  into  consideration  and  maybe  we 
can  cooperate  with  you  further  as  we  go  along  in  developing  tliis 
legislation. 

Mr.  0\VEX.  Senator,  you  have  treated  us  with  the  greatest  hos- 
pitality and  we  appreciate  it  very  much.  We  have  our  semi-annual 
meeting  the  day  after  tomorrow  in  New  York  and  we  shall  be  mak- 
ing a  report  on  the  hearings  and  you  can  rest  assured  we  will  tell 
the  membership  that  this  is  a  matter 

Senator  Buedick.  I  would  like  to  know  the  views  of  the  association 
if  invited  to  participate  in  this  thing. 

]Mr.  Owen.  We  will  ascertain  that  and  ve  will  also  again  invite  our 
membership  to  make  any  suggestions  which  they  care  to.  This  matter 
did  come  up  for  a  vote  last  November  with  the  results  that  you  are 
aware  of  because  that  is  why  we  are  here,  but  it  may  be  that  having 
pointed  up  some  of  the  issues  here,  we  can  engender  more  discussion 
which  might  be  helpful,  and  so  we  will  report  to  you. 

Senator  Burdick.  Thank  you  very  much. 

]Mr.  Owen.  Thank  you.  Senator. 

]Mr.  Cohen.  Thank  you,  sir. 

Senator  Burdick.  You  did  not  come  to  testify  any  further,  did 
you,  Mr.  Colby  ? 

]Mr.  CoLBY.'l  do  not  think  there  is  anything  I  want  to  say.  This  has 
to  be  sorted  out.  It  may  be  that  the  committee  would  want  to  have 
a  meeting  with  the  ALI  and  me  and  such  other  people  as  we  might 
get  at  a  later  time. 

Senator  Burdick.  We  may  call  on  you  at  a  later  time,  Mr.  Colby. 
Thank  you  very  much. 

The  meeting  is  adjourned. 

(Whereupon,  at  12 :35  p.m.,  the  hearing  was  adjourned.) 
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GENERAL  FEDERAL  QUESTION  JURISDICTION 
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THURSDAY,   MAY  4,    1972 

U.S.  Senate, 

SUBCOIMMITTEE   OX   iMrROVEMEXTS   IX   JUDICIAL   MACHINERY, 

OF  THE  Committee  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:10  a.m..  in  loom 
1318,  New  Senate  Office  Building,  Senator  Quentin  N.  Burdick  (chair- 
man of  the  subcommittee) ,  presiding. 

Present :  Senator  Burdick. 

Also  present :  William  P.  Westplial,  chief  counsel ;  Michael  J.  Mul- 
len, assistant  counsel ;  and  Miss  Kathryn  ]\i.  Coulter,  chief  clerlv. 

Senator  Burdick.  This  morning  we  continue  our  hearings  on  S.  1876, 
the  Federal  Court  Jurisdiction  Act.  Today  we  will  consider  the  pro- 
posed chapter  87  containing  sections  1321  through  1327  which  pro- 
vides for  the  jurisdiction  of  cases  involving  the  United  States  as  a 
party.  Without  objection  these  sections  will  be  inserted  in  the  record  at 
this  point. 

(The  proposed  sections  1321  to  1327  of  S.  1876  follow :) 

"Chapter  87.— DISTRICT  COURTS;  UNITED  STATES  AS  PARTY 

"Sp(-. 

"1321.  TTnited  States  as  plaintiff. 

"1822.  United  States  as  defendant. 

"1H23.  Actions  b.v  or  against  officers  of  the  United  States. 

"l.%24.  Corporaticins  organized  under  federal  law  ;  national  banking  associations. 

'■1.S25.  Interstate  Commerce  Commission  orders. 

"1326.  Venue  and  process. 

"1.327.  Change  of  venue  ;  transfer  to  cure  defect  of  jurisdiction. 

"§  1.321.  United  States  as  plaintiff 

"(a)  Except  as  otherwise  provided  by  Act  of  Congress,  the  district  courts 
shall  have  original  jurisdiction  of  all  civil  actions,  suits,  or  proceedings  com- 
menced by  tlie  United  States,  or  by  any  agency  or  officer  thereof  authorized  by 
law  to  sue. 

"(b)  In  an  action  under  subsection  (a)  of  this  .section,  a  defendant  may  assert 
as  a  counterclaim  any  claim  he  has  against  the  plaintiff  of  which  the  district 
courts  would  have  .lurisdiction  in  an  original  action,  or,  if  it  arises  out  of  the 
transaction  or  occurrence  that  is  the  subject  of  the  plaintiff's  claim,  any  claim  a 
defendant  has  against  the  plaintiff  of  which  any  court  of  the  ITnited  States  would 
have  jurisdiction.  A  claim  by  a  defendant  against  the  plaintiff  on  which  suit 
could  not  otherwise  be  brought  may  be  asserted  to  defeat  the  plaintiff's  claim  in 
whole  or  in  part  if  it  arises  out  of  the  transaction  or  occurrence  that  is  the  sub- 
ject of  the  plaintiff's  claim,  but  no  affirmative  judgment  may  be  given  against 
the  plaintiff"  ou  such  a  claim. 
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"§  1322.  United  States  as  defendant 

"(a)  The  district  courts  shall  have  original  jurisdiction  : 

"(1)  Concurrent  with  the  Court  of  Claims,  of  a  civil  action  or  claim 
against  the  United  States,  not  exceeding  $50,000  in  amount,  if  such  civil 
action  or  claim  is  founded  either  upon  the  Constitution,  or  an  Act  of  Con- 
gress, or  a  regulation  of  an  executive  department,  or  upon  an  express  or 
implied  contract  with  the  United  States,  or  for  liquidated  or  unliquidated 
damages  not  sounding  in  tort ; 

"(2)  Concurrent  with  the  Court  of  Claims,  of  a  civil  action  against  the 
United  States  for  the  recovery  of  an  internal  revenue  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collected,  or  a  penalty  claimed  to 
have  been  excessive  or  in  any  manner  wrongfully  collected  under  the  internal 
revenue  laws ; 

"(3)  Of  a  civil  action  for  money  damages  for  tort  as  authorized  by 
chapter  171  of  this  title  : 

"(4)  Of  any  other  civil  action  or  claim  on  which  the  United  States  has 
consented  to  be  sued  in  a  district  court. 
"(b)  A  civil  action  brought  in  a  State  court  in  which  the  United  States  or  an 
agency  thereof  is  named  as  a  defendant  may  be  removed  by  the  United  States 
or  the  agency  to  the  district  court  of  the  United  States  for  the  district  embracing 
the  place  where  such  action  is  pending,  and  shall  proceed  to  judgmnet  there  as 
if  it  had  been  brought  in  a  district  court. 

•'(c)  In  anf  action  under  this  section  the  United  States  may  assert  as  a  coun- 
terclaim any  claim  or  demand  it  has  against  any  plaintiff  to  the  action.  The 
plaintilf  may  respond  to  a  counterclaim  by  the  United  States  in  accordance 
with  seciton  1.321(b)  of  this  title  as  if  the  counterclaim  wei'e  the  subject  of  an 
original  action. 

"§  1323.  Actions  by  or  against  officers  of  the  United  States 

"(a)  The  district  courts  shall  have  original  jurisdiction  of  any  civil  action 
commenced  by  a  prseent  or  former  officer  or  employee  of  the  United  States  to 
recover  damages  for  injury  to  his  person  or  property  on  account  of  an  act  done 
by  him  under  color  of  his  office  or  in  the  performance  of  his  official  duties. 

"(b)  The  distict  courts  shall  have  original  jurisdiction  of  any  action  in  the 
nature  of  mandamus  to  compel  an  officer  or  employee  of  the  United  States  or 
an  agency  thereof  to  perform  a  duty  owed  to  the  plaintiff. 

"(c)  A  civil  action  or  criminal  prosecution  brought  in  a  State  court  against 
a  present  or  former  officer  of  the  United  States  or  an  agency  thereof ;  or  a 
person  acting  under  such  officer  or  agency,  or  a  member  of  the  armed  forces  of 
the  United  States,  for  an  act  done  under  color  of  such  office  or  in  performance  of 
his  official  duties,  or  on  account  of  a  right,  title,  or  authority  claimed  under  an 
Act  of  Congress,  may  be  removed  by  any  such  officer  or  person  to  the  district 
court  of  the  United  States  for  the  district  embracing  the  place  where  such 
action  is  pending. 

"§1324.  Corporations  organized  under  Federal  law;  national  banking  associa- 
tions 

"(a)  The  district  courts  shall  have  jurisdiction  of  a  civil  action  by  or  against 
a  corporation  upon  the  ground  that  it  was  incorporated  by  or  under  an  Act  of 
Congress  only  if  the  United  States  is  the  owner  of  the  corporation  or  a  majority 
interest  therein. 

"(b)  The  district  courts  shall  have  original  jurisdiction  of  any  action  by  a 
national  banking  association  to  enjoin  the  Comptroller  of  the  Currency,  or  to 
enjoin  a  receiver  acting  under  his  direction,  and  of  any  civil  action  to  wind  up 
the  affairs  of  any  such  association. 

"§  1325.  Interstate  Commerce  Commission  orders 

"(a)  Except  as  otherwise  provided  by  Act  of  Congress,  the  district  courts 
shall  have  jurisdiction  of  any  civil  action  to  enforce,  enjoin,  set  aside,  annul,  or 
suspend,  in  whole  or  in  part,  any  order  of  the  Interstate  Commerce  Commission. 

"(b)  When  a  district  court  or  the  Court  of  Claims  refers  a  question  or  issue  to 
the  Interstate  Commerce  Commission  for  determination,  the  court  that  referred 
the  question  or  issue  shall  have  exclusive  jurisdiction  of  a  civil  action  to  enforce, 
enjoin,  set  aside,  annul,  or  suspend,  in  whole  or  in  part,  any  orders  of  the  Inter- 
state Commerce  Commission  arising  out  of  such  referral.  Any  such  action  shall 
be  commenced  within  90  days  from  the  date  that  the  order  of  the  Interstate 
Commerce  Commission  becomes  final. 
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"§  1326.  Venue  and  process 

"(a)  Except  as  otherwise  provided  by  Act  of  Congress,  a  civil  action  in  whicli 
jurisdiction  is  founded  on  tliis  cliapter  may  be  brought  only  in  a  district 
wherein — 

"(1)  a  substantial  part  of  the  events  or  omissions  giving  rise  to  the  claim 
occurred,  or  a  substantial  part  of  property  that  is  the  subject  of  the  action 
is  situated ; 

"  (2)   any  defendant  other  than  the  United  States  resides  ; 
"(3)   any  plaintiff,  other  than  the  United  States  or  an  officer  or  an  agency 
thereof,  resides,  if  all  plaintiffs  reside  in  the  same  state  ;  or 

"(4)  any  defendant  may  be  found,  if  there  is  no  district  within  the  United 
States  in  which  the  action  may  otherwise  be  brought  under  this  subsection. 
"(b)  For  purposes  of  this  section,  a  corporation  shall  be  regarded  as  a  resident 
of  the  district  where  it  has  its  principal  place  of  business  and  also  of  each  district 
in  every  State  by  which  it  has  been  incorpoi'ated  if  its  principal  place  of  business 
is  not  in  that  State,  and  a  partnership  or  other  unincorporated  association  shall 
be  regarded  as  a  resident  of  the  district  where  it  has  its  principal  place  of  busi- 
ness. An  officer  of  the  United  States  whose  official  station  is  at  the  seat  of  govern- 
ment shall  be  regarded  as  a  resident  of  the  District  of  Columbia. 

"(c)  An  action  for  trespass  upon  or  harm  done  to  land  may  be  brought  in  any 
of  the  districts  specified  in  subsection  (a)  of  this  section. 

"(d)  A  civil  action  in  rem  may  be  brought  only  in  a  district  in  which  the 
property  involved  is  located  in  whole  or  in  part. 

"(e)  A  civil  action  brought  under  section  1322(a)(2)  of  this  title  shall  be 
brought  only  in  the  judicial  district  in  which  the  plaintiff  resides  or  in  the  judi- 
cial district  in  which  is  located  the  office  to  which  was  made  the  return  of  the  tax 
in  respect  of  which  the  claim  is  asserted,  or,  if  no  return  was  made,  in  the  judi- 
cial district  for  the  District  of  Columbia. 

"(f)  A  civil  action  brought  under  section  1324(b)  of  this  title  shall  be  brought 
only  in  the  judicial  district  where  the  association  is  located. 

"(g)  Except  as  otherwise  provided  by  law,  a  civil  action  bi'ought  under 
section  1325(a)  of  this  title  shall  be  brought  only  in  the  judicial  district  wherein 
is  the  residence  or  principal  office  of  any  of  the  parties  bringing  such  action. 

"(h)  In  any  action  in  which  jurisdiction  is  founded  on  this  charter,  service 
of  process  upon  any  defendant  may  be  made  in  any  district. 

"§  1327.  Change  of  venue ;  transfer  to  cure  defect  of  jurisdiction 

"(a)  In  an  action  pending  in  a  district  where  venue  is  proper  under  section 
1322(b),  1323(c),  or  1326  of  this  title,  a  district  court  may,  on  motion  of  any 
party,  transfer  the  action  to  any  other  district  for  the  convenience  of  parties 
and  witnesses  or  otherwise  in  the  interest  of  justice.  The  exercise  of  discretion 
by  the  district  court  on  such  a  motion  is  not  reviewable  on  appeal  or  otherwise. 

"(b)  If  the  venue  of  an  original  action  in  which  jurisdiction  is  founded  on 
this  chapter  is  laid  in  the  wrong  district,  or  an  action  within  the  exclusive 
jurisdiction  of  the  federal  courts  is  removed  pursuant  to  section  1322(b)  or 
1323(c)  of  this  title  to  a  district  in  which  it  could  not  have  been  brought,  the 
court  shall  on  motion  transfer  the  action  to  any  district  in  which  the  action 
might  have  been  brought  under  section  1326  of  this  title,  or,  if  it  be  in  the  interest 
of  justice,  dismiss  the  action. 

"(c)  If  a  case  to  which  the  United  States  or  an  officer  or  agency  thereof  is  a 
party  is  filed  in  a  court  of  the  United  States  but  is  within  the  exclusive  juris- 
diction of  any  other  court  of  the  United  States,  the  court  in  which  it  is  filed  shall, 
if  it  be  in  the  interest  of  justice,  transfer  such  case  to  the  court  having  exclusive 
jurisdiction  thereof,  where  the  case  shall  proceed  as  if  it  had  been  filed  in  that 
court  on  the  date  it  was  originally  filed. 

Senator  Burdick.  Our  witness  this  morning  is  Mr.  Irving  Jaffe.  He 
is  the  Deputy  Attorney  General,  Civil  Division,  Department  of  Jus- 
tice. It  is  a  pleasure  to  have  you  with  us  this  morning,  Mr.  Jaffe. 
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STATEMENT  OF  IRVING  JAFFE,  DEPUTY  ASSISTANT  ATTORNEY 
GENERAL,  CIVIL  DIVISION,  DEPARTMENT  OF  JUSTICE,  ACCOM- 
PANIED BY  RUSSELL  CHAPIN,  CHIEF  OF  THE  GENERAL  CLAIMS 
SECTION  OF  THE  CIVIL  DIVISION,  DEPARTMENT  OF  JUSTICE 

'Mr.  Jaffe.  Mr.  Chairman  and  members  of  the  subcommittee,  my 
name  is  Irving  Jaffe.  I  am  a  Deputy  Assistant  Attorney  General  of  the 
Civil  Division  of  the  Department  of  Justice.  I  have  been  asked  to 
])resent  the  views  of  the  Denartment  of  Justice  on  proiiosed  chapter 
87  of  title  28,  United  States' Code,  as  set  forth  in  S.  1876,  a  bill  "To 
provide  for  the  division  of  jurisdiction  between  State  and  Federal 
courts,  and  for  other  purposes."  Proposed  chapter  87  is  entitled  "Dis- 
trict Courts ;  United  States  as  Party." 

The  Department  of  Justice  appreciates  the  o]5portunity  to  present 
its  views  on  proposed  chapter  87.  I  should  like  to  proceed  by  discus- 
suio;  each  section  and  subsection  of  proposed  chapter  87,  adverting 
to  the  law  as  it  is  at  present,  the  chauo-es  that  would  be  made  therein, 
and  the  views  of  the  Department  of  Justice  concerning  the  merits  of 
the  proposed  changes.  Unless  otherwise  noted  in  this  statement,  sec- 
tion references  applv  to  proposed  sections  of  title  28,  as  set  out  in  S. 
1876. 

Section  1321  deals  with  tlie  "TTnited  States  as  plaintifl'"  in  the  U.S. 
district  courts.  Subsection  1321(a)  is  a  restatement  of  28  U.S.C.  1345 
without  change  in  substance.  It  provides  that,  except  as  otherwise 
provided  by  act  of  Congress,  the  I^.S.  district  courts  shall  have  orig- 
inal juri^^diction  of  all  civil  actions,  suits  or  proceedings  commenced 
by  the  United  States  or  anj/  agency  or  officer  tliereof  authorized  by 
law  to  sue.  The  only  change  that  has  been  made  has  been  the  sub- 
stitution of  the  words  "authorized  by  law  to  sue"  for  the  words  "ex- 
pressly authorized  to  sue  by  act  of  Congress"  used  in  the  existing 
statute.  The  Department  has  no  difficulty  with  this  change  or  the 
jurisdictional  grant  as  it  is  worded. 

Section  1321(b)  provides  that  in  an  action  under  subsection  (a) 
*'a  defendant  may  assert  as  a  counterclaim  any  claim  he  lias  against 
the  plaintiff  of  which  the  district  courts  would  have  jurisdiction  in 
an  original  action."  No  statute  currently  authorizes  sucli  a  counter- 
claim and  the  U.S.  Court  of  Appeals  for  the  Second  Circuit  in  the 
case  of  Uniied  States  v.  Nip'isshig  Mwes  Co..  206  F.  431,  434  (2d  Cir.) , 
certiorari  dismissed,  234  U.S.  765,  has  denied  the  right  of  the  defend- 
ant to  counterclaim  against  the  United  States  in  such  circumstances. 
Some  other  courts  have  recognized  the  right  of  count4?rclaim,  but  lim- 
ited to  matters  over  which  tlie  district  courts  would  have  jurisdiction 
if  they  were  the  subject  of  an  independent  suit.  The  effect  of  the  lan- 
guage quoted  from  the  first  sentence  of  section  1321(b)  is  to  resolve 
the  conflict  among  the  circuits  in  favor  of  the  right  to  counterclaim. 
The  right  to  counterclaim  here  proposed  includes  the  right  to  assert 
permissive  as  well  as  compulsory  counterclaims. 

Senator  I-iuRDTCK.  At  this  point  may  I  ask.  did  I  underetand  that 
this  section  would  permit  a  defendant  to  assert  as  a  counterclaim  any 
claim  he  has  against  the  plaintiff  of  which  the  district  courts  would 
have  jurisdiction  in  an  original  action  ? 

Mr.  Jaffe.  We  so  construe  it.  I  don't  mean  to  say  it  might  not  state 
XI  cause  of  action  but  it  must  be  one  with  respect  to  which  the  United 
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States  has  consented  to  be  sued  and  over  which  the  district  court  would 
oriofinally  liave  jurisdiction  but 

Senator  Bukdick.  But  that  is  what  I  meant. 

Mr.  Jaffe.  The  first  sentence  of  section  1321(b)  goes  on  to  permit 
such  a  countei'claim  when  it  arises  out  of  a  transaction  or  occurrence 
that  is  the  subject  of  plaintiffs  claim  if  any  court  of  the  United  States 
would  have  jurisdiction  of  an  independent  suit  therefore. 

This  represents  a  departure  from  existinn-  law.  It  would  also  amount 
to  a  waiver  of  sovereign  immunity  for  suits  in  the  district  court,  by 
way  of  couiiterclaim  for  causes  of  action  that  heretofore  could  only 
be  asserted  in  courts  of  the  United  States  other  than  the  U.S.  district 
courts.  Tliis  provision  recognizes  no  restraints  as  to  the  amounts  which 
may  be  asserted  by  way  of  counterclaims. 

Currently  an  independent  district  court  suit  on  a  Tucker  Act  claim 
is  limited  to  $10,000  and  proposed  section  1322  would  raise  that  limita- 
tion to  SoO.OOO.  These  moiietary  I'estrictions  would  be  inapplicable 
to  the  counterclaims  authorized  bv  the  first  sentence  of  proposed  sec- 
tion 1321(b). 

The  second  sentence  of  section  1321(b)  authorizes  the  defendant  to 
assert,  "to  defeat  the  plaintiff's  claim  in  whole  or  in  part,''  a  claim  by 
the  defendant  "on  which  suit  could  not  otherwise  be  brought"  if  it 
arises  out  of  the  transaction  or  occurrence  that  is  the  subject  of  plain- 
tiff's claim.  However,  no  affirmative  judgment  could  be  entered  against 
tlie  plaintiff  on  such  a  claim.  In  other  words,  this  would  permit  the 
defendant  to  use  such  a  claim  by  vray  of  setoff  or  recoupment.  Xo  stat- 
ute preseirily  autliorizcs  such  setoff  or  recoupment  and  the  limits  there- 
of are  not  fully  spelled  out  in  the  case  law. 

The  I)ei)artment  does  not  object  to  the  authorization  of  compulsory 
counterclaims  asserted  in  suits  brought  by  the  United  States  for  the  re- 
covery of  money  only. 

Senator  Burdick.  "Would  this  section  add  anvthing  to  the  original 
law? 

Mr.  Jaffe.  Xo  :  the  law  would  not  l^e  changed. 

We  now  have  2GT3.  is  that  what  you  were  speaking  of  ? 

Senator  Bfrdick.  Yes. 

]Mr,  Jaffe.  There  was  a  recent  repeal  of  a  part  of  section  2673  in 
10G5  which  merely  eliminated  the  requirement  to  report  administra- 
tive settlements  of  less  than  $2,500.  Since  we  now  have  a  section  2673, 
some  section  renumbering  is  required. 

Senator  Bitidick.  When  can  the  Government  be  made  a  defendant 
in  a  State  suit '( 

Mr.  Jaffe.  It  could  be  made  a  defendant  in  a  State  suit  sometimes 
properly  and  sometimes  improperly. 

Senator  Burdick.  When  could  it  be  done  properly  ? 

^Ir.  Jaffe.  It  could  be  done  properly  in  a  foreclosure  suit  in  a  State 
court.  We  could  be  made  defendant  in  a  probate — well,  what  I  was 
going  to  say  was  probate  matter  but  that  is  not  so.  Actually  28  U.S.C. 
2410  lists  several  proceedings  in  which  the  United  States  may  be  made 
a  party  in  a  State  court,  and  the  ones  that  it  lists  are  to  foreclose  a 
mortgage  or  other  lien,  to  condemn,  to  quiet  title,  to  partition  or  inter- 
l^leader,  with  respect  to  real  or  personal  property  on  which  the  United 
States  has  or  claims  a  mortgage  or  other  lien.  It  says  that  the  ITnited 
States  may  be  named  a  party  in  any  civil  action  or  suit  in  any  district 
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court  or  in  any  State  court  having  jurisdiction  of  the  subject  matter. 

Senator  Burdick.  It  seems  to  confine  tliis  to  title  and  real  estate 
actions. 

Mr.  Jaffe.  Well,  that  is  true  but  the  United  States  can  be  sued  for 
any  number  of  reasons,  and  the  United  States  does  not  have  to  seek 
removal. 

Senator  Burdick.  This  permits  removal  ? 

I  mean,  does  existing  law  pennit  removal  ? 

Mr.  Jaffe.  Existing  laAv  permits  removal. 

Senator  Burdick.  But  does  this  change  it? 

Mr.  Jaffe.  This  does  not  change  it  in  substance.  There  are  some 
changes  made  but  in  fact  it  is  more  concise  than  existing  law.  That  is 
what  it  amoimts  to. 

Senator  Burdick.  I  see. 

Mr.  Jaffe.  However,  we  do  object  to  the  authorization  to  assert 
permissive  counterclaims  against  the  United  States.  Our  experience 
is  that  permissive  counterclaims  are  often  liled  for  the  purposes  of 
confusion  and  delay  and  too  often  this  strategic  is  successful.  Such 
confusion  and  delays  are  the  more  intolerable  when  the  Government's 
suit  is  for  injunctive  or  other  specific  relief  in  vindication  of  a  pro- 
gram of  national  concern.  The  defendant  is  not  prejudiced  by  restrict- 
ing him  to  the  assertion  of  compulsory  counterclaims.  We  urge  that  the 
proposed  statutory  authorization  be  so  limited. 

The  last  sentence  of  proposed  section  1321  (b)  needs  to  be  clarified  or 
limited  to  make  certain  that  setoff  or  recoupment  will  not  be  authorized 
for  a  claim  not  within  an  express  statutory  consent  to  sue  the  United 
States,  except  that  it  is  time  barred.  In  addition  setoff  recoupment 
should  not  be  authorized  if  the  claim  is  barred  because  the  defendant 
has  failed  to  exhaust  available  administrative  remedies,  such  as  the 
taking  of  an  appeal  from  an  adverse  decision  of  a  contracting  officer 
rendered  under  a  disputes  clause  in  a  government  contract.  These 
clarifications  or  limitations  should  be  spelled  out  in  the  proposed 
statute. 

Section  1322  deals  with  the  "United  States  as  defendant"'  in  the 
U.S.  district  courts.  Proposed  section  1322(a)  (1)  is  a  restatement  of 
the  Tucker  Act  jurisdiction  of  the  U.S.  district  courts  now  found  in 
28  U.S.C.  1346(a)(2),  but  with  an  increase  in  the  jurisdictional 
amount  to  $50,000.  This  is  an  increase  of  $40,000  over  the  current 
$10,000  jurisdictional  limitation. 

The  Department  of  Justice  does  not  object  to  the  increase  of  the 
jurisdictional  maximum  in  Tucker  Act  suits  to  $50,000.  We  are  con- 
cerned that  the  reversal  of  the  order  of  subsections  (1)  and  (2)  of 
present  28  U.S.C.  1346(a),  so  that  they  now  appear  as  sections  (2) 
and  (1)  respectively  of  proposed  section  1322(a),  may  cause  some 
difficulty.  Section  1346 (a)  (2)  clearly  provides  that  the  monetary 
limitation  on  the  concurrent  jurisdiction  of  the  district  courts  relates 
only  to  "any  other  civil  action,"  that  is,  other  than  a  civil  action  to 
recover  any  internal  revenue  tax.  Lest  the  proposed  arrangement  of 
subsections  (a)  (1)  and  (a)  (2)  of  section  1322  be  misconstrued  to  limit 
recovery  of  any  internal  revenue  tax  in  the  district  courts  to  $50,000, 
we  recommend  that  the  words  "other  than  a  civil  suit  for  the  recovery 
of  an  internal  revenue  tax."  be  inserted  in  subsection  (a)  (1)  after  the 
words  "United  States"  on  line  4  at  page  29  of  the  bill. 


711 

Section  1322(a)(2)  substantially  restates  28  U.S.C.  134G(a)(l) 
dealing  with  tax  refund  suits  but  with  the  omission  of  the  words  "or 
any  sum."  Althoug-h  the  drafters  intended  no  substantial  change,  the 
omission  of  those  words  may  affect  the  recover}-  of  interest  under  the 
"full  payment"  rule.  We  therefore  recommend  their  reinsertion  after 
the  word  "penalt}-"  on  line  14:  at  page  29  of  the  bill. 

The  substance  of  29  U.S.C.  1346(b)  dealing  with  suits  under  the 
Federal  Tort  Claims  xict  would  be  moved  by  section  2(k)  on  page 
69  of  S.  1876  to  chapter  171  of  title  28  of  the  United  States  Code,  as 
section  2673  therefore.  Section  1322(a)(3)  provides  consent  to  suit 
"for  money  damages  for  tort"  as  authorized  by  the  chapter  dealing 
with  tort  claims.  The  Department  has  no  objection  either  to  the 
proposed  transfer  of  the  substance  of  section  1346(b)  to  chapter  171 
(but  we  note  that  existing  law  already  contains  a  section  2673)  or  to 
proposed  section  1322  (a)  (3) . 

Section  1322(a)  (4)  embodies  a  general  grant  of  jurisdiction  over  all 
actions  in  which  the  United  States  has  elsewhere  consented  to  be  sued 
in  a  district  court.  For  example,  the  United  States  has  consented  in  26 
U.S.C.  7426  to  be  sued  in  a  district  court  by  a  person  who  claims  that 
property  in  which  he  has  an  interest  was  wrongfully  levied  upon,  and 
a  specific  provision,  28  U.S.C.  1346(e),  confers  jurisdiction  on  the  dis- 
trict courts  over  the  action  provided  in  26  U.S.C.  7426.  Similarly,  con- 
sent to  sue  the  United  States  in  a  partition  action  in  a  district  court  is 
provided  by  sections  2409  and  2410  of  title  28  and  a  specific  grant  of 
jurisdiction  over  such  action  is  contained  in  28  U.S.C.  1347.  This  sub- 
section would  permit  repeal  of  these  several  statutes  granting  jurisdic- 
tion over  each  special  type  of  action  in  which  the  United  States  has 
elsewhere  consented  to  be  sued.  "We  recommend,  however,  that  the  words 
"has  by  statute  expressly  consented  to  be  sued"  be  substituted  for  the 
words  "has  consented  to  be  sued"  on  line  20  at  page  29  of  the  bill. 

Section  1322(b),  governing  removal  of  actions  to  the  U.S.  district 
courts,  is  intended  to  replace  the  comparable  provisions  of  chapter  89 
of  title  28  of  the  United  States  Code  beginning  at  28  U.S.C.  1441.  Pro- 
posed section  1322(b)  provides  simply  that  "A  civil  action  brought  in 
a  State  court  in  which  the  United  States  or  any  agency  thereof  is  named 
as  a  defendant  may  be  removed  by  the  United  States  or  the  agency  to  the 
district  court  of  the  United  States  for  the  district  embracing  the  place 
where  such  action  is  pending  and  shall  proceed  to  judgment  there  as  if 
it  had  been  brought  in  a  district  court."  The  Department  of  Justice  sup- 
ports this  direct  and  concise  restatement  of  removal  authority. 

The  first  sentence  of  section  1322  (c)  is  intended  as  a  restatement  of  28 
U.S.C.  1346(c)  dealing  with  the  Government's  right  of  counterclaim 
and  setoff.  The  second  sentence  permits  a  plaintiff  to  respond  to  the 
counterclaim  of  the  United  States  as  provided  in  proposed  section  1321 
(b) .  We  feel  that  the  narrower  language  used  in  the  first  sentence  may 
be  construed  by  the  courts  as  effecting  a  change  in  meaning  where  none 
was  intended.  Accordingly,  we  suggest  that  the  present  language  of  28 
U.S.C.  1346(c)  be  inserted  in  lieu  of  the  first  sentence  of  proposed  sec- 
tion 1322(c). 

Section  1322  omits  the  language :  "The  district  courts  shall  not  have 
jurisdiction  under  this  section  of  any  civil  action  or  claim  for  a  pen- 
sion" now  found  in  28  U.S.C.  1346  (ct).  With  due  deference  to  the  ra- 
tionale offered  by  the  ALI  for  this  omission,  the  Department  feels 
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that  a  lawyer  contemplatiiiir  suit  should  not  have  to  turn  to  the  chapter 
dealin<r  with  the  jurisdiction  of  the  Court  of  Claims  to  ascertain 
whether  or  no  the  district  courts  have  jurisdiction  over  a  suit  for  a  pen- 
sion. The  languafje  quoted  above  from  28  U.S.C.  1346(d)  should  be 
included  in  proposed  section  1322  as  subsection  (d) . 

I  would  like  to  interject  at  this  point  that  I  do  not  believe  that  we 
have  a  reasonable  basis  or  reasonable  rationale  to  require  a  person 
determining  the  jurisdiction  of  the  district  court  to  look  at  the  several 
jurisdictions  conferred  on  the  Court  of  Claims  and  then  be  required  to 
ascertain  whether  the  jurisdiction  of  the  Court  of  Claims  arises  under 
the  Tucker  Act  or  some  other  act. 

Section  1323(a)  is  derived  from  28  U.S.C.  1357  conferring  original 
jurisdiction  on  the  district  courts  for  any  civil  action  commenced  by 
"any  person"  to  recover  damages  for  any  injury  to  his  person  or 
property  on  account  of  any  act  done  by  him,  under  any  act  of  Con- 
gress, '"for  the  protection  or  collection  of  any  of  the  revenues,  or  to 
enforce  the  right  of  citizens  of  the  United  States  to  vote  in  any  State." 
Section  1323(a)  uses  the  more  illuminating  words  "present  or  former 
officer  or  employee  of  the  United  States"  in  lieu  of  the  words  "any 
person."  It  also  refers  to  "an  act  done  by  him  nnder  color  of  office  or 
in  the  performance  of  his  official  duties"  rather  than  to  "any  act  done 
by  him,  under  any  act  of  Congress."  Section  1357  of  title  28  was  di- 
rected to  suits  against  persons  other  than  the  United  States,  Indeed,  the 
compensation  remedy  accorded  such  officers  and  employees  is  their 
exclusive  remedy  against  the  United  States  insofar  as  pereonal  in- 
juries are  concerned.  Accordingly,  we  recommend  that  the  language 
of  proposed  section  1323(a)  be  clarified  to  state  that  which  is  implicit; 
namely,  that  suits  by  such  offiicers  or  employees  may  be  brought  in 
U.S.  district  courts  against  persons  other  than  the  United  States.  The 
Department  of  Justice  has  no  objection  to  broadening  the  category  of 
officers  and  employees  who  could  sue  in  the  U.S.  district  courts.  How- 
ever, we  do  call  to  the  committee's  attention  the  fact  that  the  statute 
from  which  proposed  section  1323(a)  was  derived  provided  a  Federal 
forum  for  a  much  narrower  class  of  officers  and  employees  in  terms  of 
the  activities  described  in  28  U.S.C.  1357. 

Section  1323(b)  restates  28  U.S.C.  1361  giving  the  district  courts 
original  jurisdiction  of  any  action  in  the  nature  of  mandamus  to 
compel  an  officer  or  employee  of  the  United  States  or  any  agency  there- 
of to  perform  a  duty  owed  to  the  plaintiff.  No  change  is  intended  to  be 
made  in  existing  law  and  we  assume  that  the  change  of  language  from 
"any  agency"  in  existing  law  to  "an  agency"  in  this  subsection  will  not 
be  construed  as  effecting  one. 

Section  1323(c),  dealing  with  the  removal  to  the  district  courts  of 
a  civil  action  or  criminal  prosecution  against  a  present  or  former  offi- 
cer of  the  United  States  or  any  agency  thereof  or  a  member  of  the 
Armed  Forces  of  the  United  States  finds  its  genesis  in  present  law,  28 
U.S.C.  1442  and  1442a.  Section  1323(c)  covers  civil  actions  or  criminal 
prosecutions  "for  an  act  done  under  color  of  such  office  or  in  per- 
formance of  his  official  duties,  or  on  account  of  a  right,  title  or  author- 
ity claimed  under  an  act  of  Congress."  The  Department  of  Justice 
has  no  objection  to  this  quoted  restatement  of  language  presently  found 
in  28  U.S.C.  1442  and  1442a.  However,  we  would  be  remiss  if  we  did 
not  point  out  to  the  committee  the  apparent  omission  of  the  protection 
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of  a  riirht  of  removal  for  persons  described  in  subsections  (2) ,  (3)  and 
(4)  of  28  U.S.C.  144:2.  Among  those  for  whom  this  protection  is 
omitted  are  (1)  the  pi-operty  holder  whose  title  is  derived  from  a 
Government  officer,  where  the  suit  or  prosecution  affects  the  validity  of 
any  law  of  the  United  States,  (2)  any  officer  of  the  courts  of  the 
ITnited  States,  and  {?>)  any  officer  of  either  House  of  Congress. 

If  the  committee  wishes  to  permit  the  removal  of  such  civil  actions 
or  criminal  prosecutions  by  some  or  all  of  these  persons  it  would  be 
advisable,  in  our  opinion,  to  deal  with  this  by  adding  a  definition 
delineating  the  persons  covered.  This  would  simplify  subsection  (c) 
and  the  same  definition  could  appropriately  apply  to  subsection  (a). 
A  definition  which  would  deal  with  all  of  the  omissions  previously 
stated  except  that  of  the  "property  holder''  might  read  as  follows, 
being  inserted  as  subsection  (d)  of  section  1323 : 

(d)  For  the  purposes  of  subsections  (a)  and  (c)  of  this  section,  "officer  or 
employee  of  the  United  States'"  means  an  officer  or  employee  or  other  person 
acting  for  or  on  behalf  of  and  under  the  authority  or  direction  of  the  United 
States  or  any  department,  agency  or  branch  of  the  United  States  Government, 
but  not  including  the  District  of  Columbia. 

The  inclusion  of  the  words  "or  branch"  would  incKtde  both  officers 
and  employees  of  the  courts  and  either  House  of  Congress  if  the  com- 
mittee determines  to  correct  that  omission.  If  it  determines  not  to 
correct  that  omission,  then  the  words  "or  branch"  would  simply  be 
omitted  from  the  definition. 

Senator  Burdick.  How  would  vour  langauge  change  the  existing 
law  ? 

Mr.  Jaffe.  It  would  not  change  the  existing  law.  This  was  merely 
a  restatement  of  the  language  presently  found  in  1442  and  1442(a) .  The 
language  has  not  been  changed.  Certain  categories,  however,  were 
left  out. 

Senator  Burdick.  But  your  language  would  include  them  ? 

]Mr.  Jaffe.  The  addition  of  "or  branch"  would  include  them. 

If  such  a  difinition  is  included  in  section  1323,  subsection  (c)  can  be 
shortened  to  read  as  follows : 

(c)  A  civil  action  or  criminal  prosecution  brought  in  a  State  court  against 
a  present  or  former  officer  or  employee  of  the  United  States  for  an  act  done 
under  color  of  office  or  in  the  performance  of  his  official  duties,  or  on  account 
of  a  right,  title  or  authority  claimed  under  an  act  of  Congress,  may  be  removed 
by  any  such  officer  or  employee  to  the  district  court  of  the  United  States  for  the 
district  embracing  the  place  where  such  action  or  prosecution  is  pending. 

I  should  state  parenthetically  that  in  section  1323(c)  we  would  take 
out  reference  to  members  of  the  Armed  Forces  because  they  are  acting 
under  the  authority  of  a  department  of  the  United  States;  namely, 
the  Department  of  Defense,  so  they  would  be  included  in  the  definition. 

Section  1324(b)  is  derived  from  28  U.S.C.  1348.  However,  the  por- 
tion of  the  first  sentence  of  28  U.S.C.  1348  dealing  with  Government 
suits  against  national  banking  associations  is  dropped  since  section 
1321  (a)  is  a  sufficient  jurisdictional  grant  for  this  purpose. 

The  last  paragraph  of  28  U.S.C.  1348  by  which  national  banking 
associations  are  deemed  citizens  of  the  State  in  which  they  are  respec- 
tively located  has  been  omitted.  As  a  corollaiy,  proposed  section 
1301  (b)  would  treat  such  an  association  as  a  citizen  of  evdry  State 
and  foreign  state  by  which  incorporated  and  of  the  State  where  it  has 
its  principal  place  of  business  for  diversity  of  citizenship  jurisdiction. 


714 

Of  related  interest  is  the  fact  that  section  3  of  the  bill  on  page  70 
provides  for  the  repeal  of  E.S.  5198,  as  amended,  12  U.S.C.  94,  which 
restricts  the  venue  of  suits  against  a  national  banking  association, 
so  far  as  U.S.  district  courts  are  concerned,  to  the  district  in  which 
the  association  "may  be  established."  The  provision  of  28  U.S.C.  1348 
providing  jurisdiction  in  the  district  courts  for  actions  by  national 
banking  associations  to  enjoin  the  Comptroller  of  the  Currency  or  a 
receiver  acting  under  his  direction  is  carried  forward  into  proposed 
section  1324(b)  as  is  the  portion  of  28  U.S.C.  1348  granting  jurisdic- 
tion for  any  civil  action  to  wind  up  the  affairs  of  such  an  association. 
Venue  of  civil  actions  of  these  types  would  be  laid  exclusively  in  the 
district  in  which  the  association  "is  located"  by  section  1326(f).  This 
is  consistent  with  28  U.S.C.  1394  dealing  specifically  with  venue  for 
the  purpose  of  an  action  to  enjoin  the  Comptroller  of  the  Currency 
"under  the  provisions  of  any  act  of  Congress  relating  to  such  associa- 
tions." The  Department  of  Justice  has  no  objection  to  the  language 
of  proposed  section  1324. 

Section  1325,  dealing  with  actions  to  enforce,  enjoin,  set  aside,  annul 
or  suspend  orders  of  the  Interstate  Commerce  Commission,  faith- 
fully follows  28  U.S.C.  1336.  The  only  difference  is  that  subsections 
(b)  and  (c)  of  the  present  statute  would  be  combined  in  subsection 
(b)  of  section  1325.  This  is  a  mere  restatement  of  present  law. 

Section  1326  provides  for  venue  and  process  for  actions  commenced 
under  the  authority  of  proposed  chapter  87.  Section  1326(a)  does 
not  repeal  but  preserves  special  venue  provisions  provided  by  other 
acts  of  Congress.  Subsection  (a)  provides  four  bases  for  determining 
the  district  in  which  a  civil  action  whose  jurisdiction  is  founded  on 
proposed  chapter  87  shall  be  brought.  The  first  choice  provided  by 
subsection  (a)  (1)  is  the  district  in  which  a  substantial  part  of  the 
events  or  omissions  giving  rise  to  the  claim  occurred  or  in  which  a  sub- 
stantial part  of  property  that  is  the  subject  of  the  action  is  situated. 
Current  provisions  of  law  in  existing  chapter  87  make  this  criterion  a 
basis  for  venue  in  specific  situations.  It  is  intended,  however,  to  make 
it  applicable  in  all  cases  within  the  proposed  subsection.  We  have  no 
objection  to  this  subsection. 

Subsection  (a)  (2)  permits  venue  to  be  lodged  in  a  district  in  which 
"any  defendant  other  than  the  United  States  resides."  A  distinction 
is  here  drawn  between  suits  against  officers  and  employees  of  the 
United  States  and  one  in  which  the  United  States,  eo  nomine,  is  the 
defendant.  We  have  no  objection  to  this  provision. 

Subsection  (a)(3)  pemiits  a  suit  in  the  district  in  which  "any  plain- 
tiff, other  than  the  United  States  or  an  officer  or  agency  thereof, 
resides,  if  all  plaintiffs  reside  in  the  same  state."  This  subsection 
applies  only  where  the  United  States  or  an  officer  or  agency  thereof  is 
the  defendant.  Subject  to  the  modifications  we  propose  to  section 
1326(d)  and  1327(a),  we  have  no  objections  to  this  subsection. 

Subsection  (a)  (4)  permits  suits  in  a  district  where  "any  defendant 
may  be  found,  if  there  is  no  district  within  the  United  States  in  which 
the  action  may  otherwise  be  brought"  under  this  subsection.  This  sub- 
section can  apply  only  when  the  United  States  or  an  officer  or  agency 
thereof  is  plaintiff  and  if  the  events  giving  rise  to  the  cause  of  action 
occurred  outside  the  United  States.  We  have  no  objection  to  this  sub- 
section. 
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Section  1326(b)  states  that  for  purposes  of  venue  under  this  sec- 
tion a  corporation  is  to  be  regarded  as  a  resident  of  the  district  where 
it  has  its  principal  place  of  business  and  also  of  each  district  in  every 
State  "by  which  it  has  been  incorporated  if  its  principal  place  of  busi- 
ness is  not  in  that  state.  .  .  ."  Currently,  a  "corporation  may  be  sued 
in  any  judicial  district  in  which  it  is  incorpoi-atecl  or  licensed  to  do 
business  or  is  doing  business,*'  and  any  such  judicial  district  is  proper 
for  venue  purposes.  We  refer  to  28  U.S.C.  1391  (c) . 

Section  1326(b)  also  states  that  a  partnership  or  an  unincorporated 
association  is  to  be  regarded  as  a  resident  of  the  district  in  which  it  has 
its  principal  place  of  business  for  venue  purposes.  We  note,  however, 
that  we  do  not  regard  the  venue  provision  relating  to  partnerships  as 
precluding  a  suit  against  an  individual  partner,  in  an  appropriate 
case,  in  a  district  other  than  the  residence  of  the  partnership.  Provision 
is  also  made  in  section  1326(b)  for  fixing  the  residence  of  an  officer 
of  the  ITnited  States,  whose  official  station  is  at  the  seat  of  goverimient, 
in  the  District  of  Columbia— 28  U.S.C.  1391(e),  dealing  with  officers 
and  employees  of  the  United  States  as  defendants,  does  not  fix  their 
I'csidence  for  venue  purposes. 

Section  1326(c)  makes  an  action  for  trespass  upon  or  harm  to  land 
transitoiy,  and  venue  properly  laid  in  any  of  the  districts  specified  in 
subsection  (a)  of  section  1326.  We  agree  that  trespass  actions  should 
be  as  transitory. 

Section  1326(d)  provides  that  a  civil  action  in  rem  may  be  brought 
only  in  a  district  in  which  the  property  involved  is  located  "in  whole 
or  in  part."  This  provision  is  intended  to  replace  and  permit  the  repeal 
of  statutes  such  as  28  U.S.C.  1395(b)  dealing  with  the  forfeiture  of 
physical  property,  28  U.S.C.  1399  covering  partition  actions  for  land 
in  which  the  United  States  is  one  of  the  joint  tenants  or  tenants  in 
common,  28  U.S.C.  1402(c)  permitting  suit  based  on  a  claim  of  a 
wrongful  levy  on  property  by  the  Internal  Revenue  Service,  and  28 
U.S.C.  1403  setting  venue  for  the  condemnation  of  land  by  the  United 
States. 

The  Department  of  Justice  recommends  that  two  changes  made  in 
section  1326(d).  The  words  "or  quasi  in  rem"  should  be  inserted  after 
"in  rem."  on  line  10  on  page  33  of  the  bill  since  the  district  specified 
in  subsection  (d)  is  also  the  appropriate  venue  for  a  quasi  in  rem 
action. 

On  Xovember  1,  1969,  the  Judicial  Conference  of  the  United  States 
ap]:)rovecl  a  recommendation  of  the  Department  of  Justice  that  28 
U.S.C.  1403  be  amended  by  changing  the  period  at  the  end  thereof  to  a 
comma  and  adding  the  following  language: 

Except  that  proceedings  to  condemn  such  real  estate  for  a  project  located  in 
districts  in  more  than  one  State  may  be  brought  in  the  district  court  of  any  stich 
districts,  and  the  process  of  the  district  court  or  courts  in  which  such  proceedings 
are  brought  shall  be  effective  as  fully  as  if  the  real  estate  which  is  the  subject 
matter  of  the  pi-oceedings  were  wholly  within  the  State  and  district  for  which 
such  court  is  constituted. 

Since  the  bill  would  repeal  28  U.S.C.  1403,  to  which  the  recom- 
mended language  would  appropriately  be  appended,  we  recommend 
that  subsection  (d)  of  proposed  section  1326  be  amended  to  add  the 
following  language : 
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Proceedings  to  condemn  real  estate  located  in  more  than  one  judicial  district, 
whether  or  not  those  districts  are  in  the  same  State,  for  the  use  of  the  United 
States  or  one  of  its  departments  or  agencies  in  a  single  project,  may  be  brought  in 
the  district  court  of  any  such  districts,  and  the  process  of  the  district  court  in 
which  such  proceedings  are  bi'ought  shall  be  effective  as  fully  as  if  the  real  estate 
which  is  the  subject  matter  of  the  proceedings  were  wholly  within  the  district 
for  which  such  court  is  constituted. 

Senator  r)iTEniCK.  How  did  your  recommended  language  differ  from 
that  of  existing  law  ? 

Mr.  Jaffe.  There  is  no  present  law  covering  the  particular  situation 
in  question.  Right  now  if  the  land  for  a  project  is  located  in  two  States, 
we  Avould  have  to  institute  two,  for  example,  condemnation  proceedings 
because  we  cannot  have  a  district  court  in  Iowa  cover  a  condemnation 
proceeding  in  the  neighboring  State  of  Xebraska.  There  would  have 
to  be  two  such  suits. 

I  hope  my  geography  is  correct. 

Senator  Bukdick.  It  is   pretty  close. 

Mr.  Jaffe.  The  suggestion  here  is  made  that  if  it  is  a  single  project, 
in  which  the  land  lies  and  would  cover  the  entire  project  even  though 
some  of  tlie  hmd  is  in  different  States. 

Senator  But.dick.  I  can  see  some  basis  for  this.  Up  to  now  most  of 
your  recommendations  have  been  more  or  less  a  restatement  of  present 
law. 

Mr.  Jaffe.  Yes. 

Senator  Burdick.  But  this  is  sometliing  new.  I  think  this  would  be 
helpful  and  useful. 

]Mr.  Jaffe.  The  Judicial  Conference  of  the  United  States  approved 
it.  It  has  never  been  enacted  even  though  it  was  recommended,  how- 
ever. 

Senator  Burdick.  Very  fine. 

Mr.  Jaffe.  This  is  new!  The  existing  law  does  not  cover  this  precise- 
ly. Enactment  of  this  proposal  would  substantially  simplify  what  are 
otherwise  major  litigation  undertakings  and  provide  greater  fairness 
in  clealing  with  those  whose  land  is  taken  by  avoiding  disparate  valu- 
ations. 

Section  1326(e)  of  the  bill  fixes  venue  for  tax  refund  actions  in  the 
district  courts  by  giving  the  i^laintift'  a  choice  of  the  district  of  his 
residence  or  the  district  in  which  is  located  the  office  to  which  the  tax 
return  was  submitted.  If  no  return  was  made  venue  lies  in  the  District 
of  Columbia— 28  U.S.C.  1402(a)  (1)  and  (2)  currently  govern  venue 
in  these  cases.  Unlike  proposed  section  1326(e),  presentjaw  restricts 
suit  by  a  corporation  not  having  a  ]:)rincipal  place  of  businessor  prin- 
cipal office  or  agency  "in  any  judicial  district"  to  the  district  in  which 
the  return  was  filed. 

The  words  "in  the  judicial  district  in  which  is  located  the  principal 
])lace  of  business  or  principal  office  or  agency  of  the  corporation"  in 
28  U.S.C.  1402(a)  (2)  also  have  the  effect  of  restricting  tlie  venue  of 
refund  suits  by  such  cor])orations  much  more  severely  than  would  be 
true  under  the  newly  defined  residence  of  a  corporation  embodied  in 
section  1326(b)  of  tlie  bill.  This  section  regards  the  corporation  as  a 
resident  not  only  of  the  district  where  it  has  its  principal  place  of 
business,  but  also  of  each  district  in  every  State  by  which  it  has  been 
incorporated,  if  its  principal  place  of  business  is  not  in  that  State.  This 
would  permit  very  substantial  forum  shopping  by  corporations  with- 
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out  aii}^  apparent  justification  therefor.  In  addition,  the  provisions 
permitting  all  individuals  and  corporations  to  freely  select  the  district 
in  which  returns  have  been  filed  could  lead  to  major  concentrations  of 
refund  litigation  in  a  feAv  districts  to  the  detriment  of  the  handling  of 
other  civil  litigation  and  criminal  prosecutions  in  those  districts.  To 
obviate  tliese  difficulties  we  recommend  that  the  following  language  be 
substituted  for  that  of  subsection  1326(e)  in  the  bill: 

(e)  A  civil  action  brought  under  section  1322(a)  (2)  of  this  title  shall  be 
brought  only  in  the  judicial  district  in  which  plaintiff  resides.  If  plaintiff  is  not 
a  resident  of  any  district,  such  an  action  shall  be  brought  only  in  the  district 
in  which  the  return  was  required  by  law  to  be  filed,  or,  if  no  return  was  requii'ed 
by  law  to  be  filed,  in  the  District  if  Columbia.  For  the  purposes  of  this  subsection 
a  corporation  shall  be  deemed  a  resident  of  the  district  in  which  it  has  its 
principal  place  of  business. 

I  should  add  this  does  not  just  refer  to  con:»orations.  This  refers  to 
all  individuals  not  residents  of  the  United  States.  For  example,  a  citi- 
zen of  the  United  States  residing  abroad. 

Senator  Burdick.  Wouldn''t  he  have  a  residence  somewhere? 

^Ir.  Jaffe.  No,  I  don't  think  so.  He  ma}^  have  a  domicile  in  the 
United  States. 

Senator  Burdick.  Doesn't  he  have  to  have  a  legal  residence  in  order 
to  vote  ? 

Mr.  Jaffe.  He  may  or  may  not.  That  would  depend  on  state  law. 

Section  1326(f)  provides  that  a  civil  action  brought  by  a  national 
banking  association  to  enjoin  the  Comptroller  of  the  Currency  or  a 
receiver  acting  under  his  direction  pursuant  to  proposed  section  1324 
(b)  may  only  be  brought  in  the  judicial  district  in  which  the  associa- 
tion is  located.  This  is  the  same  venue  specified  in  28  U.S.C.  1394  and 
is  a  logical  venue  for  such  actions. 

Section  1326(g)  provides  that,  except  as  otherwise  provided  by  law, 
actions  to  enforce,  enjoin,  set  aside,  annul,  or  suspend  any  order  of 
the  ICC  shall  only  be  brought  in  the  district  containing  the  residence 
or  principal  office  of  any  of  the  parties  bringing  the  action.  This  is 
the  same  provision  that  is  contained  in  28  U.S.C.  1938  at  the  present 
time. 

Section  1326(h)  authorizes  service  of  process  upon  any  defendant 
in  any  district  when  jurisdiction  is  based  on  proposed  chapter  87. 
Some  such  provision  is  made  necessary  by  the  provision  of  section  1326 
(a)  (1)  authorizing  resort  to  the  district  in  which  "a  substantial  part 
of  the  events  or  omissions  giving  rise  to  the  claim  occurred,  or  a  sub- 
stantial part  of  property  that  is  the  subject  of  the  action  is  situated" 
since  the  defendants  may  not  reside  there.  Resort  to  proposed  section 
1326(h)  for  service  in  a  jurisdiction  other  than  the  one  in  which  suit 
is  pending  mav  also  be  necessary  when  suit  is  brought  in  the  district 
of  the  plaintiff's  residence,  or  location  in  the  case  of  a  national  bank- 
ing association  under  subsection  (f).  The  increasing  mobility  of  the 
world's  populatiton,  the  lack  of  substantial  restrictions  on  travel 
abroad,  coupled  with  substantial  trade,  aid  and  business  activities 
abroad,  lead  us  to  suggest  that  extraterritorial  service  of  process  also 
sliould  be  authorized.  "While  attempts  to  effect  service  of  process  abroad 
may  not  always  be  successful,  proceeding  in  the  courts  of  this  country 
is  far  more  satisfactory  than  attempting  to  sue  wandering  defendants 
in  the  courts  of  foreisn  countries.  Thus  Ave  recommend  that  the  fol- 
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lowing  language  be  inserted  in  place  of  that  now  appearing  in  sub- 
section (h)  : 

(h)  In  any  action  in  which  jurisdiction  is  founded  on  this  cliapter,  service 
of  process  may  be  made  anywliere  within  the  territorial  limits  of  the  United 
States  and  anywhere  outside  those  territorial  limits  that  process  of  the  United 
States  may  reach. 

Details  as  to  the  method  of  service  can  properly  be  left  to  imple- 
menting court  rules  and  to  court  orders  covering  situations  in  partic- 
ular cases. 

Senator  Btjrdick.  Now  on  that  last  sentence,  "anywhere  outside 
those  territorial  limits  that  process  of  the  United  States  may  reach," 
are  you  thinking  in  terms  of  Guam,  Puerto  Rico,  the  Virgin  Is- 
lands, the  territories  ? 

Mr.  Jaffe.  No,  I  would  regard  those  as  territories  of  the  United 
States.  We  do  have  a  district  court  in  Puerto  Rico. 

Senator  Burdick.  But  we  don't  have  a  district  court  in  the  trust- 
territories. 

Mr.  Jaffe.  No,  we  don't.  If  Guam  is  not  regarded  las  a  territory, 
then  I  would  consider  it  within  the  scope  of  "anywhere  outside  those 
territorial  limits  that  process  of  the  United  States  may  reach."  I  would 
also  include  England,  France,  and  Switzerland,  any  foreign  country 
where  our  process  may  reach.  By  that  I  mean,  if  this  is  a  resident 
or  citizen  of  the  United  States,  most  of  the  countries  will  permit  the 
United  States  to  serve  him  if  our  own  laws  provide  it  or  if  court  orders 
direct  that  the  citiezn  may  be  served  within  those  territories. 

Senator  Burdick.  A  U.S.  citizen  may  be  served  while  in  those  coun- 
tries? 

]Mr.  Jaffe.  Yes,  and  we  can  serve  by  mail.  The  only  restriction  is 
that  most  foreign  countries,  are  opposed  to  their  own  citizens  being 
served,  that  is,  they  do  not  like  the  extra-territorial  reach  of  our  courts 
as  to  their  citizens. 

Senator  Burdick.  But  they  have  no  objection  to  the  serving  of  a 
U.S.  citizen  in  Paris,  for  example  ? 

Mr.  Jaffe.  That  is  correct. 

Section  1327  provides  for  transfer  of  venue  and  for  transfers  among 
Ignited  States  courts  includins:  courts  other  than  district  courts.  Sec- 
tion 1327(a)  supplants  2S  U.S.C.  1404(a)  which  states  that  "for  the 
convenience  of  parties  and  witnesses,  in  the  interest  of  justice,  a  district 
court  may  transfer  any  civil  action  to  any  other  district  or  division 
where  it  might  have  been  brought.  Section  1327(a)  provides  that  in 
actions  pending  in  a  district  "where  venue  is  proper  under  (1)  section 
1322(b),  which  deals  with  removal  of  actions  filed  in  State  court 
against  the  United  States  or  any  agency  thereof,  (2)  section  1323(c), 
dealing  with  removal  of  civil  actions  or  criminal  prosecutions  against 
]-) resent  or  former  officers  of  the  United  States,  or  (3)  section  1326, 
which  is  the  venue  provision  for  original  actions  under  chapter  87, 
may  be  transferred  by  the  court  on  motion  of  any  party  to  "any  other 
district."  The  criteria  to  be  observed  by  the  court  in  passing  on  such 
motions  for  transfer  are  "the  convenience  of  parties  and  witnesses  or 
otherwise  in  the  interest  of  justice.  The  insertion  of  the  words  "or 
otherwise,"  which  are  not  found  in  28  U.S.C.  1404(a),  is  for  the  pur- 
pose of  adding  greater  flexibility  to  the  courts  consideration. 
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We  believe  that  the  liberal  venue  provisions  of  section  132G  offer 
adequate  opportunities  for  forum  shopping  by  litigants  and  that  sec- 
tion 1327  provides  too  much  by  way  of  transfer  of  venue.  In  our 
opinion,  transferee  districts  should  be  limited  to  those  m  which  an 
action  might  properly  have  been  brought  in  the  first  instance.  Open- 
ino-  up  all  districts  as  eligible  transferee  districts  for  any  suit  could 
result  in  repeated  transfers  of  a  given  case  bottomed  upon  the  pro- 
posed unreviewable  discretion  of  successive  judges. 

We  stronffly  urge  retention  of  present  law  that  limits  transfer  to 
districts  in  which  an  action  might  properly  have  been  brought  in  the 
first  instance.  If  this  is  not  clone,  then  we  urge  that  a  right  ot  inter- 
locutory appeal  to  test  abuse  of  discretion  in  making  transfers  not 
be  denied.^  The  former  is  much  to  be  preferred  over  the  latter.  A 
further  reason  why  transfer  of  venue  should  be  limited  to  a  district 
where  the  action  might  properly  have  been  brought  is  the  fact  that 
in  rem  type  actions  should  be  tried  where  the  property  is  located  and 
not  in  some  distant  district. 

Senator  Burdick.  On  this  point  you  prefer  the  existing  law  ? 

]Mr.  Jaffe.  Yes. 

Another  problem  presented  by  section  13-27(a)  is  the  fact  that  it 
only  provides  for  transfer  of  venue  as  to  actions  removed  or  brought 
under  certain  specified  sections  of  chapter  87.  Some  actions,  such  as 
those  in  the  antitrust  field,  have  their  own  special  venue  provisions 
and  currently  reliance  is  placed  on  28  U.S.C.  1404 (a)  for  transfer  of 
venue  in  those  cases.  Since  S.  1876  would  repeal  28  U.S.C.  1404(a), 
this  would  leave  some  actions  brought  under  special  venue  statutes 
without  an  applicable  change  of  venue  statute.  We  recommend  that 
this  oversight  be  remedied  by  the  insertion  of  the  words  "or  under 
any  other  act  of  Congress"  after  the  word  "title"  on  line  10  at  page 
34  of  the  bill. 

A  further  factor  which  gives  the  Department  great  concern  is  the 
accumulation  of  litigation  backlogs  in  major  metropolitan  judicial 
districts.  New  imperatives  for  speedier  criminal  trials,  the  fact  that 
criminal  trials  take  twice  as  long  today  as  they  did  just  10  years  ago, 
coupled  with  the  more  liberal  venue  provisions  proposed  in  S.  1876 
and  the  net  increase  in  civil  cases  which  would  necessarily  result  from 
eliminating  the  jurisdictional  minimum  on  Federal  question  cases, 
promise  further  to  engulf  already  overly  congested  courts.  A  measure 
of  relief  might  be  afforded  these  congested  districts  if,  before  transfer 
is  ordered,  specific  consideration  was  required  to  be  given  to  the  rela- 
tive speed  of  trials  in  the  various  districts.  To  implement  this  sugges- 
tion we  recommend  that  the  following  sentence  be  added  at  the  end 
of  section  1327(a)  : 

In  considering  such  a  transfer  substantial  weight  shall  be  given  to  the  rela- 
tive speed  with  which  the  case  can  be  brought  to  trial  in  the  districts  in  which 
the  action  can  properly  be  tried. 

Section  1327(b)  authorizes  transfer  "on  motion"  of  an  action 
brought  in  the  wrong  district  or  removed  under  section  1322(b)  or 
1323(c)  "to  any  district  in  which  the  action  might  have  been  brought 
under  section  1326,"  that  is  the  proper  venue  for  original  actions.  Al- 
ternatively the  action  may  be  dismissed  "if  it  be  in  the  interest  of 
justice."  We  have  no  objection  to  this  provision. 
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Section  1327(c)  provides  that  a  suit  filed  in  the  wrong  U.S.  couit, 
as  distinguished  from  the  wrong  venue  in  a  U.S.  district  court,  shall 
be  transferred  to  the  court  having  exclusive  jurisdiction  thereof,  "if 
it  be  in  the  interest  of  justice."'  Precedent  for  a  limited  version  of  this 
saving  transfer  provision  is  found  in  28  U.S.C.  1406  (c),  which  covers 
the  one  obvious  instance  in  which  the  w^rong  court  is  likely  to  be 
selected.  That  statute  deals  only  with  one-way  transfers  from  the  dis- 
trict court  to  the  Court  of  Claims,  occasioned  by  the  unawareness  on 
the  part  of  some  lawyers  of  the  dollar  limitation  on  the  Tucker  x\ct 
jurisdiction  of  the  district  courts. 

The  proposed  subsection  is  broad.  It  is  not  confined  to  cases  wrongly 
filed  in  a  district  court  but  to  cases  wrongly  filed  in  any  court  of  the 
United  States.  While  it  may  be  assumed  that  the  court,  in  its  dis- 
cretion, may  dismiss  the  wrongly  filed  suit,  the  subsection  does  not 
say  so.  As  proposed,  the  statute  may  well  encourage  careless  practice. 
The  Department  of  Justice  recommends  that  line  3  on  page  35  of  the 
bill  be  amended  to  read  "shall  dismiss  the  action,  or  if  it  be  in  the 
interest  of  justice,  may  transfer  such  case  to." 

Our  recommendation,  it  is  to  be  noted,  mandates  dismissal  but  will 
permit  transfer  "if  it  be  in  the  interest  of  justice." 

Thank  you. 

Senator  Burdick.  I  thank  you  too  for  a  very  good  statement.  It  is 
kind  of  a  refresher  course  for  me  to  go  into  this  area  again. 

Mr.  Jaffe,  you  have  stated  the  Department  does  not  object  to  the 
authorization  of  compulsory  counterclaims  asserted  in  suits  brought 
by  the  United  States  for  the  recovery  of  money  only.  However,  you 
state  you  do  object  to  the  authorization  to  assert  permissive  counter- 
claims against  the  United  States.  You  state  your  experience  is  that 
permissive  counterclaims  are  often  filed  for  the  purposes  of  confusion 
and  delay  and  too  often  this  strategem  is  successful.  Such  confusion 
and  delays  are  the  more  intolerable  when  the  Government's  suit  is  for 
injunctive  or  other  specific  relief  in  vindication  of  a  program  of  na- 
tional concern.  Do  you  recommend  that  the  proposed  statutory  au- 
thorization be  limited  to  compulsory  claims  or  could  it  not  also  be 
revised  to  cover  permissive  counterclaims  brought  by  the  United 
States  for  monev  only  ? 

Mr.  Jaffe.  "Well  we  would  have  no  serious  objection  to  a  permissive 
counterclaim  when  the  United  States  seeks  an  action  for  money  only. 
But  if  the  United  States  action  is  for  any  other  purpose,  that  is,  any 
other  relief  than  mouey  only,  Ave  do  object. 

I  would  like  to  call  to  the  committee's  attention  that  one  of  the  rea- 
sons for  permitting  permissive  counterclaims  is  the  difficulty  sometimes 
of  locating  the  plaintiff.  Having  the  plaintiff  in  court  on  his  own  suit 
m.akes  liim  available  for  any  claim  that  the  defendant  may  have.  The 
unavailability  of  the  United  States  or  the  inability  to  serve  the  proper 
party  of  the  ITnited  States  lias  not  existed  so  that  the  denial  of  a  per- 
missive counterclaim  would  not  prejudice  in  anv  way  the  private  de- 
fendant in  a  suit  brought  by  the  United  States.  The  commentary  seems 
to  indicate  that  since  the  Government  may  assert  a  counterclaim  then  in 
all  fairness  would  seem  to  indicate  that  the  private  litigant  should  be 
able  to  do  so  against  the  Government.  But  for  the  reasons  I  just  stated, 
the  considerations  as  to  permissive  counterclaims  against  the  United 
States  are  entirely  different. 
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Senator  Burdick.  You  have  siirrgested  that  the  last  sentence  of  the 
proposed  section  1321(b)  be  limited  to  make  certain  that  setoff  or 
recoupment  will  not  be  authorized  for  a  claim  not  within  an  expressed 
statutory  consent  to  sue  the  United  States  except  that  it  is  time-barred. 
The  ALI  connnentary  indicates  that  they  clearly  intend  that  such  a 
counterclaim  should  be  permitted  if  such  a  counterclaim  arises  or  is  a 
part  of  the  orio-inal  action. 

I  believe  this  would  represent  a  waiver  of  sovereign  immunity 

INIr.  Jaffi:.  Yes,  that  is  stated  in  our  statement. 

Senator  Burdick.  Upon  what  principle  other  than  the  historical 
docunjent  of  sovereign  immunity  do  you  assert  that  the  defendant 
ought  to  be  prohibited  from  raising  his  counterclaim?  Exactly  when 
can  he  bring  a  counterclaim  ? 

Mr.  Jaffe.  Well,  the  conuuentary  said  repeatedly  that  it  is  outside 
the  scope  of  the  study  to  get  into  tlie  waiver  of  sovereign  immunity.  It 
quotes,  and  indeed  attempts  to  apply  the  enunciations  in  Frederick  v. 
United  States  as  part  of  the  statutory  law. 

I  suggest  that  the  waiver  of  sovereign  immunity  of  the  United 
States  should  not  be  implied  from  the  mere  entry  into  court  of  the 
TTnited  States.  I  think  the  waiver  of  sovereign  immunity  should  al- 
ways be  by  express  statute  ar^d  not  by  judicial  interpretation. 

Mr.  ^luLLEX.  But  if  the  counterclaim  is  asserted,  and  it  arises  out  of 
the  same  transaction  or  occurrence  that  is  the  basis  of  the  Govern- 
ment's claim,  vrhat  reason  beside  sovereign  immunit}'  would  you  have 
for  prohibiting  the  defendant  from  raising  his  counterclaim  ? 

]SIr.  Jaffe.  We  do  not  suggest  that  you  can't  do  that.  As  far  as  the 
Go^'ernment  is  concerned,  that  was  not  the  thrust  of  our  proposal. 

]Mr.  Mullen.  Well,  but  what  if  it  were  expressly  limited  then  to  the 
assertion  of  a  counterclaim  that  arises  out  of  the  same  transaction  of 
occurrence  that  is  tlie  basis  of  the  Government's  suit  ?  Would  that  be 
permissible  ? 

Mr.  Jaffe.  Yes;  that  would  be  permissible.  The  only  stipulation 
would  be,  if  it  arises  out  of  the  same  transaction,  that  the  United  States 
did  consent  to  be  sued  on  that  and  that  the  time  bar  had  not  run  out. 
The  defendant  who  wants  to  assert  the  setoff  type  counterclaim  must, 
when  it  originally  arises,  have  had  a  right  to  sue  the  United  States  to 
recover  money. 

Mr.  ]Mullex.  I  imderstand.  But  it  would  seem  to  me  if  this  section 
was  enacted  as  it  was  drafted,  that  it  would  give  the  right  to  assert  that 
claim  aa"ainst  tl-e  GovernmePit. 

Mr.  Jaffe.  Yes.  Our  only  objection  is  that  this  statute  does  waive  the 
sovereign  imjiiunity  of  the  United  States. 

Mr.  jNIullex.  What  is  your  objection  to  not  permittmg  it  in  that  kind 
of  case  ? 

Mr.  Jaffe.  I  think  it  should  be  a  specific  waiver. 

Mr.  MuLLEx.  Would  vou  oppose  it  if  it  were  stated  another  way 
then? 

Mr.  Jaffe.  You  would  have  to  state  it  in  terms  of  what  kind  of  ac- 
tion may  be  brought  against  the  United  States.  You  see,  we  don't  know 
what  that  might  be.  It  is  proposed  that  the  mere  fact  that  the  United 
States  goes  into  court  will  permit  assertion  against  it  of  any  claim  aris- 
ing out  of  that  transaction  whether  or  not  Congress  ever  agreed  that 
the  United  States  could  be  sued  on  that  kind  of  claim. 
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Mr.  MuLLEx.  But  it  only  would  allow  a  setoff  up  to  the  amount  of 
the  Government's  claim  so  that  the  Government  would  not  have  to  pay 
out  any  extra  funds. 

Mr.  Jaffe.  But  you  are  still  allowing  a  setoff  up  to  the  amount  of  the 
Government's  claim  for  a  claim  which  the  Government  has  never  said 
was  a  claim  against  the  United  States.  You  are  creating  a  claim. 

Mr.  Mullen.  But  what  are  the  equitable  reasons  for  not  allowmg  a 
citizen  to  assert  this  setoff  ? 

Mr.  Jaffe.  Well  let  me  give  you  one  illustration  that  I  can  think 
of — and  it  may  not  even  be  a  good  one. 

Suppose,  for  example,  a  tort  is  committed  abroad  and,  as  you  know, 
the  Federal  Tort  Claims  Act  does  not  permit  the  United  States  to  be 
sued  for  a  tort  committed  abroad.  Then  some  years  later — ^well,  we  are 
not  concerned  now  with  the  statute  of  limitations — but  suppose  some 
years  later  the  person  who  was  injured  abroad  now  has  retui-ned  to  the 
United  States  and  now  lives  here  and  the  United  States  sues  him  for  a 
tax  delinquency.  No ;  it  has  to  arise  out  of  the  same  transaction.  That 
is  not  a  good  example  either. 

Mr.  Mullen.  That  is  right. 

Mr.  Jaffe.  Well  suppose  we  had  then  a  question  involved  of  the 
cost  of  the  vehicle  that  perhaps  was  destroyed.  The  United  States  is 
now  suing  him  when  he  comes  back  to  the  United  States  for  the  cost  of 
the  vehicle  that  he  destroyed.  He  now  wants  to  counterclaim  that  the  ve- 
hicle was  defective.  He  does  not  want  to  do  this  by  way  of  defense  alone. 
He  wants  to  counterclaim  also  for  his  injuries  because  of  the  negligence 
of  the  United  States  in  giving  him  a  vehicle  where  the  brakes  were  de- 
fective. Now  this  change  or  this  language  would  permit  him  to  do  this 
even  though  Concfress  has  said  we  are  not  responsible  for  damages  for 
tort  committed  abroad. 

But  suppose  we  are  now  suing  him  for  the  cost  of  the  vehicle.  He 
can  defend  himself  by  saying  the  vehicle  was  destroyed  by  reason  of 
the  United  States  fault.  He  now  wants  a  setoff  for  any  damages  he  has 
suffered  for  his  personal  injuries  up  to  the  amount  of  the  cost  of  the 
vehicle. 

Mr.  Mullen.  But  if  the  United  States  was  responsible  for  providing 
him  with  a  defective  vehicle,  why  should  he  not  in  equity  have  the 
right  to  raise  that  question  ? 

Mr.  Jaffe.  Well,  as  I  said,  I  did  not  pick  a  good  example  in  either 
of  the  examples  I  gave  you.  In  the  example  I  gave  you  his  defense 
would  probably  defeat  the  entire  claim,  so  I  picked  the  wrong  example. 

But  basically  our  objection  is  that  Congress  should  specifically 
waive  the  sovereign  immunity  of  the  United  States  with  respect  to 
claims  against  it. 

Senator  Burdick.  In  other  words,  we  might  be  able  to  achieve  this 
by  broadening  the  area  in  which  the  Government  can  be  sued  sepa- 
rately. 

Mr.  Jaffe.  That  might  be  proper  except  for  the  fact  that  it  is  time- 
barred.  The  other  factor  I  wish  to  raise,  and  I  think  it  is  a  more  diffi- 
cult one,  requires  some  specific  mention  and  that  is  the  failure  to  ex- 
haust administrative  remedies.  That  too  might  be  regarded  as  a 
time-bar.  There  are  many  cases  where  resort  to  the  courts  may  not  be 
had  because  of  the  failure  to  exhaust  administrative  remedies.  This  is 
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used  even  by  way  of  defense.  I  think  this  language  lends  itself  to 
permitting  it,  nevertheless,  as  a  setoff. 

Senator  Burdick.  Do  you  feel  that  in  section  1322(a)  the  words  "or 
any  sum"  ought  to  be  reinstated  ? 

;^Ir.  Jaffe.  Yes.  The  Supreme  Court  in  Flora  v.  United  States^ 
which  appeared  in,  I  think,  362  U.S.,  construed  the  tax  refund  statute 
as  requiring  as  a  condition  precedent  to  suit  that  the  full  payment  of 
the  tax  or  penalty  had  to  be  made.  It  construed  the  words  "any  sum" 
as  not  relating  to  a  tax  or  penalty  but  to  amounts  which  are  neither 
taxes  nor  penalties,  such  as  interest.  By  taking  out  the  words  "or  any 
sum"  we  may  be  depriving  the  taxpayer  of  seeking  a  refund  of  items 
which  might  not  be  designated  as  taxes  or  penalties.  There  didn't  seem 
to  be  any  intent  on  the  part  of  the  drafters  to  cut  down  existing  rights, 
our  tax  division,  however,  says  that  this  may. 

Senator  Burdick.  You  have  suggested  that  the  words  "has  by  stat- 
ute expressly  consented  to  be  sued"  be  inserted  for  the  words,  "has  con- 
sented to  be  sued"  on  line  20  at  page  29  of  the  bill.  As  I  understand  it, 
the  drafters  of  the  bill  have  specifically  avoided  using  the  word  "ex- 
pressly." They  did  not  really  intend  it  in  the  general  language  of  the 
law,  but  they  sought  to  avoid  some  of  the  over  technical  cases  the  lan- 
guage in  the  1948  provision  of  title  28  has  caused. 

Mr.  Jaffe.  Yes, 

Senator  Burdick.  Would  you  care  to  comment  ? 

jNIr.  Jaffe.  Yes. 

Senator  Burdick.  Why  do  you  include  that  word  expressly  ? 

Mr.  Jaffe.  Again,  for  the  reason  I  stated,  I  believe  that  there  should 
lie  some  statute  which  waives  sovereign  immunity  and  consents  for 
the  United  States  to  be  sued.  But  we  believe  that  if  the  courts  can 
infer,  imply,  or  by  interpretation  read  into  the  words  "has  consented 
to  lie  sued"  a  meaning  that  is  not  there,  that  we  are  opening  up  doors 
to  litigation  which  we  ought  to  keep  closed. 

Senator  Burdick.  You  have  suggested  that  the  language  used  in  sec- 
tion 1322  (c) ,  that  the  language  may  be  interpreted  to  effect  a  change  in 
meaning  when  none  was  intended.  The  commentary  to  the  ALT  study 
seems  to  make  clear  that  no  change  was  intended.  I  would  read  this 
merely  as  a  restatement  of  the  present  statutoiy  language. 

Section  1346(c),  in  speaking  of  claims,  says  that  the  jurisdiction 
includes  any  setoff  counterclaims  or  other  claims  or  demand  whatever. 

Xow,  doesn't  "any  claim"  include  any  setoff',  any  counterclaim  or 
any  other  claim  or  any  other  demand  ? 

Mr.  Jaffe.  It  might  very  well  and  I  would  refer  to  the  commen- 
tary to  see  if  it  sa,ys  so.  But  one  of  the  things  that  has  always  bothered 
me  is  that  you  only  refer  to  the  legislative  histoiy  or  other  commen- 
taiy  when  the  statute  is  unclear.  I  think  the  statute  would  be  held 
to  be  clear  if  the  proposed  language  of  1322  (c)  were  adopted. 

The  ommission  of  the  word  "setoff"  may  be  considered  significant 
because,  if  we  are  going  to  rely  on  the  all-inclusive  language  of  "other 
claim  or  demand  whatever,"  then  we  don't  need  the  word  "counter- 
claim" either  because  that  too  is  a  demand.  It  seems  some  effect  might 
well  be  assigned  to  the  omission  of  the  word  "setoff." 

Senator  Burdick.  You  suggested  that  section  1323(a)  should  be 
clarified  to  state  that  suits  by  such  officers  or  employees  may  be  brought 
in  the  U.S.  district  courts  against  persons  other  than  the  United 
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States.  Now  this  section  is  derived  fj-om  tlie  present  section  1357.  In 
reading  that  section  I  note  it  is  not  expressly  stated  that  actions  may 
be  brought  against  persons  other  than  the  United  States.  Is  it  really 
necessarj'  to  make  the  change  you  suggest  ? 

Mr.  Jaffe.  Well,  the  present  law  is  the  same  as  the  proposed  law. 
We  believe  that  it  ought  to  be  made  clear,  to  state  that  which  is  im- 
plicit; namely,  that  suits  by  such  officers  or  employees  may  be  brought 
in  the  U.S.  district  courts  ag-ainst  persons  other  than  the  United  States. 
We  liave  no  objection  to  broadening  the  category  of  officers  and  em- 
])loyees  who  could  sue  in  the  U.S.  district  courts.  There  is  no  question 
but  that  section  1357  applied  onl}^  to  suits  against  persons  other  than 
the  United  States. 

The  commentary  points  out  there  are  only  three  cases  that  have 
arisen  under  section  1357  and  they  settled  little  about  the  law.  So  I 
think  this  might  be  a  good  opportunity  to  make  clear  what  the  law 
intends. 

Senator  Burdick.  You  have  suggested  that  section  1323(c)  as  draft- 
ed, may  omit  the  protectionary  right  of  removal  for  persons  described 
in  subsections  (2),  (3),  and  (4)  of  28  U.S.C.  1442.  This  would  include 
protection  for  certain  property  owners,  for  pi-operty  holders  whose 
title  is  derived  from  a  U.S.  government  officer  where  the  suit  or  pro- 
secution affects  the  validity  of  any  law  of  the  United  States,  or  any 
officer  of  the  courts  of  the  United  States  or  any  officer  of  either  House 
of  Congress. 

You  offer  a  definition  on  section  (d)  to  further  define  the  officers 
who  ought  to  be  included  within  this  section.  Would  you  explain  that  ? 

Mr.  Jaffe.  Yes.  Apart  from  the  three  omissions  that  were  made,  we 
believe  that  the  section  should  contain  a  definition  of  an  officer  or  an 
employee  of  the  United  States.  I  do  not  believe  that  the  law  is  well 
settled  now  as  to  who  might  be  embraced  within  the  term  "officer  or 
employee."  For  example,  the  statute  certainly  contemplates  that  any 
person  who  acts  under  the  direction  of  an  officer  or  an  employee  of 
the  United  States  be  covered  by  this  provision.  So,  we  can't  merely 
look  at  a  payroll  and  determine  that  yes,  he  is  an  employee  or  yes,  he 
is  an  officer  because  he  is  on  the  payroll,  or  because  he  was  hired  for 
1  day  or  for  any  length  of  time. 

The  more  comprehensive  definition  we  suggest  would  expresslv  state 
what  the  statute  intends,  it  seems  to  me.  Our  definition  merely  was 
proposed  to  include  at  least  two-thirds  of  the  omissions,  but  we  could 
bv  striking  one  word — branch — keep  the  omitted  groups  out,  if  that  is 
what  the  committee  intends. 

Senator  Bupjjick.  As  I  recall  this  section,  your  amendment  or  your 
suggestion  would  place  it  in  line  with  present  law  ? 

Mr.  Jaffe.  Yes.  We  merely  called  to  your  attention  that  the  ALI 
indicates  they  derived  this  from  present  law  and  they  don't  mention 
the  omissions.  We  think  it  might  be  inadvertent.  We  are  calling  it  to 
your  attention.  We  are  not  urging  that  you  include  officei's  or  employ- 
ees of  the  courts  or  either  House  of  Congress,  although  practically 
speaking,  I  don't  know  why  they  should  be  omitted,  but  I  leave  that 
to  the  ciiscretion  of  the  Congress.  The  AIjI  does  not  mention  this.  I 
think  it  was  an  oversight  and  I  merely  call  it  to  your  attention.  But 
I  think  a  definition  would  be  most  useful  and  Avould  cover  the  people 
I  believe  are  intended  to  be  covered. 
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Senator  Bi-kdick.  You  have  recommended  tliat  in  section  132G(d), 
jnst  to  clarify  the  section,  that  the  words  "quasi  in  rem"  be  inserted 
after  "in  rem'"  in  that  subsection.  Isn't  that  correct  ? 

Mr.  Jaffe.  Yes. 

Senator  Burdick.  And  von  have  also  j^roposed  an  additional  para- 
graph to  subsection  (d)  in  line  with  the  Judicial  Conference  proposal. 
Can  you  explain  its  purpose  'I 

:Mr.  Jaffe.  Well,  I  have  asked  that  the  words  "quasi  in  rem"  be  in- 
serted because  such  an  action  should  properly  be  governed  by  the 
location  of  the  property  and,  secondly,  it  may  eliminate  the  teclmical 
arguments,  which  really  never  go  to  any  merits,  as  to  whether  or  not 
the  venue  is  where  the  person  is,  or  whether  the  del^t  is  where  the  per- 
son is,  or,  if  it  is  attachment  of  property,  wliether  you  still  have  to  g;o 
to  another  district  where  the  person  is  because  it  is  a  personal  suit 
and  the  property  is  attached  only  quasi  in  rem.  This  relates  to  in  rem 
l)roceedings.  We  think  it  will  solve  and  save  a  good  deal  of  technical 
argument  and  debate.  Quasi  in  rem  always  involves  some  property 
and  where  that  property  is  located  ought  to  be  the  place  where  the 
action  or  where  the  suit  is  brought. 

Senator  Burdick.  Is  it  more  difficult  to  define  something  quasi  in 
rem  or  something  in  rem  ? 

Mr.  Jaffe.  Very  much  more  difficult  to  define  quasi  in  rem.  Yes. 

Senator  Butidick.  What  about  the  judicial  paragraph  in  subsection 
(d)? 

]Mr.  Jaffe.  The  additional  paragraph  in  subsection  (d)  is  substan- 
tiallv  the  proposal  that  was  presented  to  the  Judicial  Conference.  It 
was 'approved  by  the  Judicial  Conference  in  1969.  It  would  permit 
condemnation  proceedings  in  a  district  court  where  any  land  was  lo- 
cated in  those  situations  where  a  project  for  the  Government  or  one  of 
its  departments  covered  land  in  two" States.  It  would  make  one  action 
possible  to  cover  that  instead  of  two,  at  the  very  minimum- 
Senator  Burdick.  xVccording  to  your  testimony  you  approve  of  sec- 
tion 1326(h)  in  providing  for  a  broad  service  process  but  you  advance 
the  suggestion  that  it  should  extend  beyond  the  territorial  limits  of 
the  United  States.  Would  you  explain  precisely  what  you  mean  by 
land  anywhere  outside  those  territorial  limits  that  process  of  the 
United  States  may  reach. 

Mr.  Jaffe.  Yes. 

Senator  BintDiCK.  I  think  in  your  colloquy  that  you  did  gi\Q  some 
examples.  Do  vou  want  to  add  to  that  ? 

Mr.  Jaffe.  No;  I  think  that  explains  the  purpose  of  our  suggestion 
and  the  manner  in  which  it  could  be  accomplished. 

Senator  Burdick.  You  have  commented  that  section  1327  attempts 
to  go  too  far  in  granting  transfer  of  venue.  As  you  know,  the  reason 
for  the  elimination  of  the  words  "could  have  been  brought"  was  to 
avoid  the  unfortunate  results  of  Hoifman  v.  Blashi.  He  strongly  urged 
the  retention  of  the  present  law  on  change  of  venue.  Can  you  say 
that  the  United  States  usually  brings  action  in  a  suitable  and  con- 
venient district? 

We  would  like  to  know  whether  under  present  practice  the  defendant 
often  requests  change  of  venue. 

:Mr.  Jaffe.  ^My  answer  to  that  would  be  "no,'"  defendants  don't  of- 
ten request  change  of  venue.  I  don"t  think  it  is  a  frequent  occurrence. 
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If  it  is  a  frequent  occurrence,  of  course,  it  is  because  tliey  think  it  is 
going  to  be  to  their  advantage,  but  that  is  what  change  of  venue  is  de- 
signed to  accommodate.  But  I  don't  think  it  is  a  frequent  occurrence. 
Senator  Burdick.  As  I  mentioned,  the  Hoifmon  case  has  caused 
problems  so  that  the  ALI  developed  a  negotiable  change  of  venue. 
It  refers  to  diversity  jurisdiction,  the  general  Federal  question  juris- 
diction, and  admiralty  and  maritime  jurisdiction. 

Chapter  1326(b)  allows  nationwide  service  of  process.  The  com- 
mentary states  that  process  in  diversity  cases  will  be  in  accordance 
with  State  law  and,  where  subjective  service  is  provided,  it  is  to  be 
limited  by  State  lines.  Is  that  that  significant  ? 

Mr.  Jaffe.  I  don't  think  it  is  significant  at  all.  Service  of  process 
will  always  be  made  either  in  the  manner  provided  by  Federal  law 
or  by  the"  law  of  the  State  in  which  the  district  court  is  situated.  It 
is  in  that  manner  in  which  we  frequently  make  use  of  the  long-run 
statutes  of  various  States. 

Mr.  Mullen.  Mr.  Jaffe,  I  think  the  point  we  are  trying  to  get  at  is 
that  in  the  diversity  section,  the  transfer  venue  provides  that  it  may 
be  transferred  to  any  convenient  district.  But  the  difficulty  facing 
diversity  actions  is  that  sometimes  service  of  process  doesn't  reach 
the  defendant  in  the  most  convenient  district,  and  sometimes  you 
must  bring  the  action  in  one  district  and  gain  jurisdiction  and  then 
get  service  on  them  and  then  maybe  transfer  to  another,  wdiereas  in 
cases  involving  the  United  States  you  have  a  nationwide  service  of 
process  so  that  really  is  not  a  problem.  The  action  would  probably 
or  should  probably  l)e  brought  in  a  most  convenient  district  in  the 
first  place.  So  I  agree  with  you.  When  you  say  you  don't  need  to  trans- 
fer to  any  district  because  you  can  initiate  the  suit  in  a  proper  and 
convenient  district  in  the  first  place,  if  it  is  a  U.S.  action,  I  agree. 

Mr.  Jaffe.  Our  point  was  that  under  the  venue  provisions,  there  is 
a  choice  of  a  proper  district  and  convenient  district  and  in  normal  cir- 
cumstances, there  are  at  least  two  and  perhaps  many  districts  because 
a  substantial  part  of  the  transaction  or  occurrence,  for  example,  might 
take  place  in  several  districts.  But  in  any  event,  you  would  have  a 
place  of  residence  and  that  district  would  be  available,  and  then,  of 
course,  the  special  venue  provisions  make  other  districts  available. 
Both  give  you  a  fair  choice. 

Now  then  to  be  able  to  move  the  venue  to  any  district,  for  the  only 
tests  are  the  convenience  of  the  parties  and  the  interest  of  justice,  it 
seems  to  me  that  is  very  broad. 

INIr.  Mullen.  Well,  I  am  accepting  the  suggestion  you  made,  and 
I  said  that  maybe  this  only  arose  because  the  ALI  made  the  section 
on  transfer  of  venue  parallel  to  diversity,  the  Federal  question,  and 
so  on. 

]Mr.  Jaffe.  I  understood  that  they  did.  The  limitation  of  service  of 
process,  as  existing  law  does,  to  within  the  State  of  the  district's  court's 
location — well,  even  there  process  already  goes  beyond  the  district 
court's  territorial  jurisdiction,  and  there  is  no  reason  why  it  can't  go 
across  State  lines  as  well. 

Senator  Bukdick.  We  may  have  to  rethink  this  whole  question  of 
service  because  of  this  mobile  society  of  ours.  State  lines  don't  mean 
much  anymore.  In  our  State  statutes,  regarding  subsequent  service. 
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they  are  prone  to  all  sorts  of  technicalities.  Maybe  this  is  an  area  we  are 
aoino-  to  liave  to  get  a  little  bit  more  modern  in. 

j\Ir.  Jaffe.  I  think  so,  too.  If  the  court  has  jnrisdiction  of  the  sub- 
ject matter,  then  it  should  be  able  to  reach  the  parties.  There  oujiht 
to  be  certain  venue  changes  for  the  convenience  of  the  parties  which 
the  courts  could  direct,  but  to  have  a  93-district  choice  seems  to  be  a 
little  high. 

Senator  Burdick.  One  last  question.  You  have  raised  a  question  re- 
garding transfer  of  suits  brought  in  the  wrong  court  of  the  United 
States  and  you  mentioned  precedent  for  a  limited  version  of  a  saving 
transfer  provision  found  in  1406(c).  You  suggest  an  amendment  so 
that  the  bill  will  read:  "Shall  dismiss  the  action  or  if  it  be  in  the 
interest  of  justice  may  transfer  such  case  to." 

I  tliink  the  drafter  intended  implicitly  that  this  could  be  a  dismissal 
but  that  transfer  would  be  permitted  when  there  was  good  cause  shown 
for  the  plaintilf 's  request,  but  they  didn't  want  to  put  the  burden  on 
the  citizen  who  might  mistakenly  end  up  in  the  wrong  court. 

Mr.  Jaffe.  You  know  this  wrong  court  business  is  a  very  compli- 
cated question.  Now  I  grant  you  that  mistakes  take  place  and  may 
l)e  honestly  made,  and  I  grant  you  it  may  be  in  the  interest  of  justice 
to  transfer  the  case  if,  for  example,  the  suit  may  be  occasioned  by 
the  unawareness  of  a  jurisdictional  dollar  limitation.  I  think  it  would 
be  quite  proper  in  the  interest  of  justice  to  transfer  the  case  in  that 
situatioii. 

But  I  think  that  the  words  "shall  be  transferred  to  the  court  having 
exclusive  jurisdiction  thereof,  if  it  be  in  the  interest  of  justice"  makes 
no  mention  of  dismissals  at  all.  And  I  think  tliat  is  implicit.  So  I 
think  you  put  the  emphasis  the  wrong  way.  This  isn't  a  matter  of 
picking  a  wrong  venue.  This  is  picking  a  court  that  hasn't  any  juris- 
diction over  the  subject  matter.  To  me  it  is  a  serious  error  in  the 
sense  of  professional  preparation  of  a  case. 

I  don't  think  it  ought  to  be  encouraged  by  letting  anyone  think, 
well,  heck,  we  haven't  got  much  time.  We  will  start  it  anyway  in 
the  nearest  court.  The  Court  of  Claims,  for  instance,  may  have  no 
jui'isdiction  in  a  matter 

Senator  Burdick.  If  the  court  has  no  jurisdiction  they  don't  begin 
the  case  there. 

]Mr.  Jaffe.  This  is  what  this  covers,  where  the  court  has  no  jurisdic- 
tion. It  covers  the  situation  where  exclusive  jurisdiction  is  elsewhere. 
It  might  be  in  an  entirely  diiferent  court.  It  might  be  jwinted  out  that 
this  isn't  confined  to  the  wrong  district  court.  In  fact  it  would  usually 
mean  that  it  would  refer  to  a  suit  in  the  district  court  that  should  have 
been  brought  in  the  Court  of  Claims  or  perhaps  a  suit  instituted  in 
the  Court  of  Claims  that  belongs  in  a  district  court,  or  somebody 
may  have  misread  the  Constitution  and  decided  that  the  Supreme 
Court  has  original  jurisdiction  and  they  may  have  started  the  suit 
in  the  Supreme  Court.. 

If  you  look  at  the  language  it  says,  "shall  in  the  interest  of  justice." 
The  interest  of  justice  is  a  very  broad  term.  It  can  mean  a  lot  of  things 
to  a  lot  of  people.  If  "in  the  interest  of  justice"  means  let's  not  penalize 
this  client  for  having  hired  an  incredibly  stupid  lawyer,  somebody,  for 
example,  who 

Senator  BuRnicK.  Somebody  who  hadn't  attended  the  University 
of  Minnesota,  for  example? 
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Mr-.  Jaffe.  Yes. 

Senator  Btjrdick.  One  more  question.  You  have  suggested  adding, 
at  the  end  of  section  1327(a)  on  change  of  venue,  a  clause  that  would 
require  that  substantial  weight  be  given  to  the  court  backlog.  Couldn't 
this  lead  to  misuse  or  mischief  ?  Suppose  for  example  the  United  States 
brought  suit  in  the  most  appropriate  district  and  the  defendant  for 
tactical  reasons  sought  transfer  to  a  less  crowded  district.  Wouldn't 
the  court  under  this  amendment  be  strongly  compelled  to  transfer? 
And  to  reverse  the  situation,  suppose  a  citizen  sues  the  United  States 
at  his  residence.  Shouldn't  he,  as  the  plaintiff,  have  the  right  to  have 
the  trial  of  his  case  near  his  home  even  if  it  takes  longer  than  some 
other  place? 

Backlog  may  be  a  factor  to  consider  in  transfers,  but  maybe  it 
doesn't  need  to  be  codified. 

Mr.  Jaffe.  Well,  I  certainly  didn't  intend  making  it  a  decisive 
factor.  We  have  suggested  it  be  taken  into  consideration  because  the 
statute's  criteria  now  are  merely  for  the  convenience  of  the  parties 
and  in  the  interest  of  justice.  We  felt  it  would  be  helpful  specifically 
if,  since  it  is  such  a  broad  transfer  provision,  the  court  were  alerted 
to  take  backlog  into  account.  In  other  words,  we  didn't  want  it  to  be  a 
decisive  factor  when  we  did  suggest  that  the  place  in  which  it  is 
brought  should  be  the  most  convenient  forum  both  for  the  parties  and 
the  witnesses.  The  onlv  reason  for  changing  it  would  be  to  get  him  a 
quicker  trial.  I  would  thmk  it  would  perhaps  be  in  the  court's 
discretion. 

Senator  Burdick.  What  you  are  really  trying  to  say  is  if  all  of  the 
facts  and  circumstances  were  the  same,  and  this  were  not  to  prejudice 
any  party,  that  the  less  crowded  court  would  be  desirable? 

Mr.  Jaffe.  I  would  go  a  little  further  than  that.  I  think  it  ought 
to  be  a  positive  factor.  I  think  it  ought  to  be  weighed  with  the  other 
considerations. 

For  example,  in  sending  a  case  from  the  southern  district  of  New 
York  to  New  Jersey,  even  if  one  of  the  parties  lives  in  the  southern 
district  of  New  York,  the  inconvenience  to  the  parties  and  witnesses 
is  minor  compared  to  the  difference  in  business  between  the  southern 
district  of  New  York  and  the  district  of  New  Jersey,  Of  course  if 
the  situation  were  reversed,  the  basis  for  doing  that  would  not  hold 
true.  I  wouldn't  transfer  a  case  from  New  York  to  Florida  simply 
because  they  are  not  busy.  Of  course  I'm  picking  courts  at  random 

Mr.  IVIuLLEisr.  Isn't  it  true  in  some  of  the  cases  decided,  I  think  par- 
ticularly it  was  in  the  district  court  in  Pennsylvania,  that  the  courts 
themselves  have  expressl}^  stated  that  in  granting  change  of  venue 
that  they  did  take  the  backlog  into  account? 

Mr.  Jaffe.  Well  at  the  very  least  we  could  indicate  something  like 
that  in  the  legislative  history  if  it  isn't  deemed  to  be  of  sufficient 
importance  to  put  it  in  the  statute.  That  at  least  would  give  some- 
body to  point  to  and  say  you  are  supposed  to  consider  that  too. 

Mr.  Westphal.  In  this  connection  may  I  ask  a  question? 

Senator  Buedick.  You  may. 

INIr.  Westphal.  On  this  suggestion  that  the  backlog  of  the  court 
be  expressly  mentioned  in  the  statute  as  you  have  just  suggested, 
the  courts  now  consider  that  along  with  all  of  the  other  factors  in  the 
case  under  existing  1404(a).  Isn't  that  true? 
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Mr.  Jaffe.  I  would  like  to  answer  that  this  way.  I  think  some  courts 
do.  I  would  not  say  that  it  has  received  the  consideration  that  it  should. 

Mr.  Westfhal.  The  court's  duty  in  exercisincr  his  discretion,  as- 
suming he  exercises  it  properly,  is  to  balance  all  of  the  relative  ad- 
vantages and  disadvantages  of  the  trial  in  one  place  or  another. 

Mr.  Jaffe,  That  is  true. 

Mr.  Westi'iial.  Tlie  problem  I  see  with  your  language  is  if  we  ex- 
pressly include  it  in  the  statute,  it  may  prompt  some  courts  to  give  more 
emphasis  to  the  condition  of  the  calendar  than  they  do  to  the  factors 
such  as  the  relative  convenience  of  the  location  for  the  parties  or  other 
factors  bearing  on  the  interest  of  justice.  Now  I  don't  think  any  court 
today  grants  1404 (a)  motions  in  transferring  a  case  to  another  dis- 
trict where  the  transfer  wouldn't  be  a  gi'eat  enhancement  of  the  con- 
venience to  tlie  parties  or  in  the  interest  of  justice.  They  don't  do  it 
just  simply  because  the  court  may  have  a  crowded  calendar  and  another 
court  may  have  a  lighter  calendar. 

Mr.  Jaffe.  Yes. 

Mr.  Westpiial.  If  we  mention  this  expressly  in  the  statute  as  you 
suggest,  I'm  afraid  that  some  district  judges  may  seize  upon  it  as  a 
means  of  reducing  their  calendar  so  that  in  a  borderline  situation  he 
would  say,  oh,  let's  transfer  this  case  to  the  district  court  at  such  and 
such  a  place.  It  gets  it  off  our  calendar  and  they  are  asking  for  it  to 
be  transferred  there  in  a  motion  anyway.  So  this  maybe  would  do  in- 
justice and  bring  about  inconvenience  simply  to  conveinence  a  calendar 
of  that  particular  court. 

This  is  one  danger  I  would  see. 

]Mr.  Jaffe.  As  a  matter  of  fact,  we  thought  that  the  danger  lurked 
in  the  broadening  of  the  provisions  that  exist  now  and  it  was  for  that 
reason  that  we  suggested  it  in  the  first  place.  Under  existing  law  there 
aren't  many  choices  available  to  a  judge  in  a  motion  for  change  of 
venue,  because  it  must  be  to  a  place  where  the  action  could  have  origin- 
ally been  brought  and  there  aren't  too  many  of  those  places.  But  in 
the  proposed  change,  where  it  would  be  granted  on  the  motion  of  any 
party  to  any  district  court,  forum  shopping  becomes  available  on  a 
wide  basis,  the  only  test  being  the  convenience  of  the  parties  or  wit- 
nesses. Now  under  those  circumstances  we  said  that  in  transferring 
to  any  one  of  these  almost  100  districts,  you  would  take  into  account 
the  factor  of  the  businesses  of  the  courts  comparatively. 

There  might  be  a  situation  where  you  have  a  court  that  is  not  too 
busj^  and  the  parties  are  going  to  transfer  to  a  court  that  is  more  busy 
and  maybe  it  doesn't  require  it.  I  did  not  intend  for  it  to  be  a  critical 
criterion  in  the  sense  of  a  decisive  one  but  I  was  merely  suggesting  it 
because  we  do  feel  it  should  be  considered.  It  sometimes  is  considered 
today,  but  the  choices  of  forum  are  fewer  today  than  they  would  be 
under  the  proposal. 

Mr,  Westphal,  We  will  give  further  consideration  of  it  in  the  final 
draft  but  it  seems  to  me  if  we  don't  put  it  expressly  in  the  statute,  we 
eliminate  its  use  to  lighten  a  calendar  in  a  specific  district.  On  the  other 
hand,  perhaps  in  the  legislative  history,  the  committee  report,  we 
could  work  in  the  fact  that  we  have  been  asked  to  consider  the  fact 
that  one  district  court  may  be  more  busy  than  another.  Maybe  that 
would  help.  My  experience  has  been  that  the  condition  of  the  calendar 
is  one  factor  to  be  considered  but  they  never  give  any  critical  weixrht 
to  it. 
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Mr!  Jaffe.  We  weron't  suggestinn;  that. 

Mr.  Westpiial.  Wo  run  tlie  risk  of  some  judge  saying,  well  Congress 
put  it  in  so  they  intend  it  to  be  a  critical  factor. 

Mr.  Jaffe.  I  think  what  you  suggest  about  mentioning  it  in  the 
legislative  history  is  a  good  idea.  We  can  use  it  when  it  is  favorable 
to  us  and  our  adversaries  can  use  it  when  it  is  favorable  to  them. 

Mr.  Westphal.  And  then  we  will  leave  it  to  the  discretion  of  the 
judge. 

Mr.  Mullen.  The  ALI  commentary  mentions  the  case  of  Bull  v. 
United  Sfntes  and  suggests  it  may  not  be  too  critical  a  case.  Would 
you  favor  it  being  overruled  or  would  you  object  if  it  was  overruled? 

Mr.  Jaffe.  Of  course  the  Bull  case  Avas  one  of  those  five-to-four- 
decision  cases  of  the  court  where  there  is  good  reasoning  on  both 
sides.  My  own  view,  and  this  is  really  a  personal  view,  is  that  certain- 
ly justice  was  done  in  the  Bull  case.  I  believe  that  because  this  arose 
o\it  of  the  same  transaction  as  the  cause  of  action  in  the  Bull  case,  and 
because  of  the  special  circumstances  involved  in  the  peculiar  facts  of 
the  case.  It  is  always  bad  to  look  at  tax  cases  for  provisions  of  general 
law  re2:arding  venue  because  tax  matters  are  given  such  harsh  treat- 
ment in  the  laws  of  most  countries.  I  would,  especially  if  it  were 
limited  to  tax  situations,  overrule  it,  but  that  is  a  personal  opinion. 

Mr.  Mullen.  You  commented  concerning  section  1322  on  the  situa- 
tion where  you  suggested  that  there  should  be  exhaustive  reviews  in 
Government  contract  claims. 

Mr.  Jaffe.  Yes. 

Mr.  ]SIullen.  It  has  been  suggested  that  perhaps  section  1322(a) 
should  be  amended  to  excluded  "from  the  jurisdiction  of  the  district 
courts  any  contract  case  in  which  there  is  a  review  by  the  Board  of 
Contract  Appeals.  What  is  your  view  on  the  suggestion  ? 

Mr.  Jaffe.  I  don't  see  any  reason  for  excluding  that  from  the  con- 
current jurisdiction  that  district  courts  have  with  the  Court  of  Claims. 
I  think  it  would  be  most  awkward.  The  fact  of  the  matter  is  that 
very  few  of  those  cases  go  to  district  courts  even  today,  and  in  my 
opinion,  there  will  still  be  very  few  even  with  increased  monetary 
jurisdiction.  I  see  no  reason  for  carving  this  out.  I  don't  see  how  it 
would  be  justified.  I  might  also  add  that  a  recent  decision  of  the 
Supreme  Court  makes  review  of  these  decisions  of  the  Contract  Ap- 
peals Board  pretty  much  unavailable  to  the  Government  anyway. 

Senator  Bukdick.  Not  available  to  the  Government  ? 

Mr.  Jaffe.  Yes. 

Senator  Burdick.  What  is  the  limitation  ? 

Mr.  Jaffe.  Well,  we  have  always  felt  that  we  could  challenge  the 
decision  of  the  Board  on  the  basis  of  the  standards  of  the  Wunderfich 
Act  and  we  have  been  doing  it.  But  the  Supremo  Court  decided  a 
couple  of  weeks  ago  that  only  the  contractor  could  challenge  it  in 
court  and  we  had  no  function  but  to  defend  it  or  consent  to  judgment, 
I  guess.  Maybe  we  can't  even  consent  to  judgment. 

Senator  Burdick.  Well,  we  have  had  a  very  good  hearing  this  morn- 
ing and  we  want  to  thank  the  Department  for  sending  us  able  people. 
We  appreciate  it  very  much. 
Thank  you. 

(Whereupon,  at  11 :55  a.m.,  the  hearing  in  the  above-entitled  matter 
was  concluded.) 
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The  subcommittee  met,  pursuant  to  recess,  at  10  a.m.,  in  room  2228, 
New  Senate  Office  Buildinor,  Senator  Quentin  N.  Burdick  (chairman 
of  the  subcommittee) ,  presiding. 

Present :  Senator  Burdick. 

Also  present:  William  P.  Westphal,  chief  counsel;  Michael  J. 
Mullen,  assistant  counsel ;  Miss  Kathryn  M.  Coulter,  chief  clerk ;  and 
Paul  Sturm,  research  assistant. 

Senator  Burdick.  Today  we  continue  our  hearings  on  S.  1876,  the 
Federal  Court  Jurisdiction  Act.  This  morning  we  will  hear  two  very 
distinguished  witnesses:  Judge  Henry  Friendly,  chief  judge  of  the 
Second  Circuit  Court  of  A])])eals,  and  Prof.  Charles  Wright,  professor 
of  law  at  the  University  of  Texas.  They  will  be  speaking  on  two  of  the 
most  important  areas  covered  by  this  bill.  First,  Federal  question 
jurisdiction,  that  is  cases  involving  the  construction  and  application 
of  Federal  law,  and  second,  they  will  address  themselves  to  recom- 
mendations for  altering  the  jurisdiction  of  three-judge  courts.  In 
addition  to  the^e  two  major  areas,  they  will  also  testify  in  regard  to 
provisions  of  the  bill  codifying  the  abstention  doctrine. 

At  this  point  without  objection  there  will  be  inserted  in  the  record 
the  proposed  chapter  85  containing  sections  1311  through  1315  de- 
fininof  Federal  question  jurisdiction. 

(The  material  follows :) 

"Chapter  85.— DISTRICT  COURTS;  GENERAL  FEDERAL  QUESTION 

JURISDICTION 

"Sec. 

"1311.  General  Fftfleral  que.stion  jurisdiction  :  original  .inrisdiction  ;  exclusive  .inrisdiction. 

"1.312.  General  Federal  question  jurisdiction  ;  removal  of  actions  brought  in  State  courts. 

"1313.  General  Federal  question  jurisdiction  ;   scope  of  the  action  ;   pendent  jurisdiction. 

"1314.  General  Federal  question  jurisdiction  :  venue  and  process. 

"1315.  General  Federal  question  jurisdiction  ;  change  of  venue. 

"§1311.  General  Federal  question  jurisdiction;  original  jurisdiction;  exclusive 
jurisdiction 

"(a)  Except  as  otherwise  provided  by  Act  of  Congress,  the  district  courts 
shaU  have  original  .jurisdiction  without  regard  to  amount  in  controversy  of  all 
civil  actions,  including  those  for  a  declaratory  .indgment,  in  which  the  initial 
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pleading  sets  forth  a  substantial  claim  arising  under  the  Constitution,  laws,  or 
treaties  of  the  United  States. 

"(b)  The  jurisdiction  of  the  district  courts  shall  be  exclusive  of  the  courts  of 
the  States  in  actions  and  proceedings  under  title  11  except  as  othenvise  there 
provided,  in  actions  under  the  patent  or  copywright  laws  of  the  United  States, 
in  actions  under  the  antitrust  laws  authorized  by  sections  15  or  26  of  title  15, 
and  in  actions  on  bonds  of  contractors  for  public  buildings  or  works  authorized 
by  section  270b  of  title  40.  In  all  other  actions  within  subsection  (a)  of  this 
section,  jurisdiction  of  the  district  courts  shall  be  concurrent  with  the  courts  of 
the  States. 

"§1312.  General  Federal  question  jurisdiction;  removal  of  actions  brought  in 
State  courts 
••(a)  Except  as  otherwise  provided  by  Act  of  Congress,  a  ci%al  action  brought 
in  a  State  court  may  be  removed  to  the  district  court  of  the  United  States  for 
the  district  embracing  the  place  where  such  action  is  pending— 

"(1)  vdthout  regard  to  amount  in  controversy,  by  any  defendant  against 
whom  a  claim  is  asserted  on  which  an  action  might  have  been  brought  in  a 
district  court  under  section  1311  of  this  title  ; 

"(2)  if  the  amount  in  controversy  exceeds  the  sum  or  value  of  $10,000, 
exclusive  of  interest  and  costs,  by  any  defendant,  or  any  plaintiff,  by  or 
against  whom,  subsequent  to  the  initial  pleading,  a  substantial  defense  aris- 
ing under  the  Constitution,  laws,  or  treaties  of  the  United  States  is  properly 
asserted  that,  if  sustained,  would  be  dispositive  of  the  action  or  of  all 
coimterclaims  therein ; 

"(3)  without  regard  to  amount  in  controversy,  by  any  defendant  properly 

asserting  a  counterclaim  compulsory  under  State  law  or  by  any  party  against 

whom  a  counterclaim  is  asserted,  if  the  counterclaim  sets  forth  a  substantial 

claim  under  the  Constitution,  laws,  or  treaties  of  the  United  States. 

"(b)  The  following  civil  actions  shall  not  be  removed  under  subsection   (a) 

of  this  section  from  a  State  court  to  any  district  court  of  the  United  States : 

"(1)  actions  by  an  employee  to  recover  wages  under  section  216  of  title 
29; 

"(2)  actions  against  a  railroad  or  its  receivers  or  trustees  under  sections 
51  through  60  of  title  45  ; 

"(3)  actions  for  injury  to  or  death  of  a  seaman  under  section  688  of  title 
46: 

"(4)  actions  against  a  common  carrier  on  its  receivers  or  trustees  to 
recover  damages  for  delay,  loss,  or  injury  of  shipments,  under  section  20  of 
title  49 ; 

"(5)  actions  arising  under  the  workmen's  compensation  law  of  any  State ; 
"(6)  actions  brought  by  a  State  or  a  subdivision  thereof,  or  an  officer  or 
agency  of  a  State  or  subdivision  thereof,  to  enforce  the  constitution,  statutes, 
ordinances,  or  administrative  regulations  of  such  State  or  subdivision  or 
actions  against  a  State,  subdivision,  or  officer  to  require  such  enforcement; 
"(7)  actions  for  the  condemnation  of  private  property  under  State  law 
OT  for  the  award  of  compensation  therefor ; 

"(S)  actions  in  which  the  only  ground  for  removal  is  the  defense  that  the 
defendant  could  not  constitutionally  be  subject  to  process  of  the  courts  of 
the  State ; 

"(9)   actions  in  which  the  only  ground  for  removal  is  the  claim  that  the 

suit  or  relitigation  of  an  issue  in  the  suit  is  barred  by  an  adjudication  from 

another  court  that  the  Constitution  or  laws  of  the  United  States  require  the 

State  court  to  honor  or  that  the  Constitution  or  laws  of  the  United  States 

require  recourse  to  he  laws  of  a  paricular  State. 

"(c)    Any  civil  action  or  criminal  prosecution  commenced  in  a  State  court 

against  any  person  who  is  denied  or  cannot  enforce  in  the  courts  of  such  State 

a   right  under  any  law  providing  for  the  equal  civil  rights  of  citizens  of  tlie 

United  States,  or  of  all  persons  within  the  jurisdiction  thereof,  or  against  any 

person  for  refusing  to  do  any  act  on  the  ground  that  it  would  l>e  inconsistent 

with  such  law,  may  be  removed  by  the  defendant  to  the  district  court  of  the 

United  States  for  the  district  embracing  the  place  where  such  action  is  pending. 

"(d)  Except  as  provided  in  section  1315  of  this  title,  any  civil  action  of  which 

the  district  courts  of  the  United  States  have  exclusive  jurisdiction  under  section 

1311(b)  of  this  title,  if  brought  in  a  court  of  a  State,  may  be  removed  by  any 

party  to  the  district  court  of  the  United  States  for  the  district  embracing  the 
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place  where  the  action  is  pending,  and  any  civil  action  brought  in  a  district 
court  of  the  United  States  tliough  not  within  the  original  jurisdiction  thereof, 
in  which  the  defendant  or  defendants  assert  a  defense  or  counterclaim  sufficient 
for  removal  under  subsection  (a)  (2)  or  (a)  (3)  of  this  section,  shall  proceed  in 
the  district  court  as  if  properly  removed  thereto. 

"§1313.  General  Federal  question  jurisdiction;   scope  of  the  action;   pendent 
jurisdiction 

"(a)  In  anv  case  commenced  in  or  removed  to  a  district  court  of  the  United 
States  under  "section  1311  or  1312  of  this  title,  if  jurisdiction  over  defendants 
has  been  obtained  by  service  of  process  within  the  State  where  the  district  court 
is  held  or,  as  authorized  by  State  or  federal  law,  without  the  State,  the  court 
shall  have  jurisdiction  to  "determine  all  claims  arising  under  State  law  that 
arise  out  of  the  same  transaction  or  occurrence  or  series  of  transactions  or 
occurrences  as  the  federal  claim,  defense,  or  counterclaim,  if  such  a  determina- 
tion is  necessary  in  order  to  give  effective  relief  on  the  Federal  claim  or  counter- 
claim or  if  a  substantial  question  of  fact  is  common  to  the  claims  arising  under 
State  law  and  to  the  federal  claim,  defense,  or  counterclaim. 

"(b)  In  any  case  removed  to  a  district  court  of  the  United  States  under  sec- 
tion 1332  of  "this  title,  the  district  court  shall  remand  to  the  State  court  all 
chiims  not  within  its  jurisdiction  as  defined  in  subsection  (a)  of  this  section. 

"(c)  In  any  case  commenced  in  a  distinct  court  of  the  United  States  under 
section  1311  of  this  title,  in  which  claims  arising  under  State  law  remain  pend- 
ing after  disposition  of  the  federal  claim  that  is  the  basis  for  jurisdiction,  the 
district  court  shall  have  discretion  either  to  adjudicate  the  remaining  State 
claims,  or,  if  it  finds  that  determination  of  such  claims  in  a  State  court  is  in 
tlie  interest  of  justice  and  not  prejudicial  to  the  parties,  to  dismiss  the  State 
claims. 

'•(d)  In  any  case  removed  to  a  district  court  of  the  United  States  under  sec- 
tion 1312  of  this  title,  in  which  claims  arising  under  State  law  remain  pending 
after  disposition  of  the  federal  claim,  defense,  or  counterclaim  that  is  the  basis 
for  jurisdiction,  the  district  court  shall  have  discretion  either  to  adjudicate  the 
remaining  State  claims,  or,  if  it  finds  that  determination  of  such  claims  in  a 
State  court  is  in  the  interest  of  justice  and  not  prejudicial  to  the  parties,  to 
remand  the  case  to  the  State  court.  An  order  of  remand  shall  be  stayed  for  ten 
days  during  which  period  application  may  be  made  to  the  court  of  appeals, 
pursuant  to  section  1292(d)  of  this  title,  for  leave  to  appeal  the  disposition  of 
the  federal  claim,  defense,  or  counterclaim,  and,  if  such  application  is  made, 
the  remand  order  shall  be  further  stayed  until  the  application  is  disposed  of  by 
the  court  of  appeals.  The  decision  of  the  district  court,  or,  if  appellate  review  has 
been  allowed,  of  the  court  of  appeals  or  Supreme  Court,  shall  be  controlling  with 
regard  to  the  federal  claim,  defense,  or  counterclaim  in  further  proceedings  in 
the  State  court  after  remand,  but  may  be  considered  by  the  Supreme  Court  on 
review  of  the  State  court's  decision. 

"§  1314.  General  Federal  question  jurisdiction;  venue  and  process 

"  (a)  Except  as  otherwise  provided  by  law,  a  civil  action  in  which  jurisdiction  is 

founded  on  section  1311  of  this  title  may  be  brought  only  in  a  district  wherein — 

"(1)  a  substantial  part  of  the  events  or  omissions  giving  rise  to  the  claim 

occurred,  or  a  substantial  part  of  property  that  is  the  subject  of  the  action  is 

situated ; 

■•'(2)  any  defendant  resides,  if  all  defendants  reside  in  the  same  State; 
or 

"(3)  any  defendant  may  be  found,  if  there  is  no  district  within  the  United 
States  in  which  the  action  may  otherwise  be  brought  under  this  subsection. 
"(b)  For  purposes  of  this  section,  a  con)oration  shall  be  regarded  as  a  resi- 
dent of  the  district  where  it  has  its  principal  place  of  business  and  also  of  each 
district  in  every  State  by  which  it  has  been  incorporated  if  its  principal  place  of 
business  is  not  in  that  State,  and  a  partnership  or  other  unincoiporated  associa- 
tion shall  be  regarded  as  a  resident  of  the  district  where  it  has  its  principal  place 
of  business. 

"(c)  An  action  for  trespass  upon  or  harm  done  to  land  may  be  brought  in  any 
of  the  districts  specified  in  subsection  (a)  of  this  section. 

"(d)  In  civil  actions  in  which  jurisdiction  is  founded  on  section  1311  of  this 
title,  service  of  process  upon  any  defendant  may  be  made  in  any  district. 
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"§1315.  General  Federal  question  jurisdiction;  change  of  venue 

"(a)  In  an  action  pending  in  a  ciistriet  wliere  venue  is  proper  under  section 
1312  or  section  1314  of  tliis  title,  a  district  court  may,  on  motion  of  any  party, 
transfer  tlie  action  to  any  other  district  for  tlie  convenience  of  parties  and  wit- 
nesses or  otlierwise  in  the  interest  of  justice.  The  exercise  of  discretion  by  the 
district  court  on  such  a  motion  is  not  reviewable  on  appeal  or  otherv^-ise. 

"(b)  If  the  venue  of  an  original  action  in  which  jurisdiction  is  founded  on 
section  1311  of  this  title  is  laid  in  the  wrong  district,  or  an  action  within  the 
exclusive  jurisdiction  of  the  federal  courts  is  removed,  pursuant  to  section  1312 
(d)  of  this  title,  to  a  district  in  which  it  could  not  have  been  brought,  the  court 
shall  on  motion  transfer  the  action  to  any  district  in  which  the  action  might 
have  been  brought  under  section  1314  of  this  title,  or,  if  it  be  in  the  interest 
of  justice,  dismiss  the  action. 

"(c)  In  transferring  an  action  under  subsection  (b)  of  this  section  or,  on  mo- 
tion of  plaintiff,  under  subsection  (a)  of  this  section,  the  court  may  make  such 
order  for  the  payment  of  costs,  including  reasonable  attorney's  fees!  as  it  deems 
proper  to  compensate  defendants  for  any  expenses  attributable  to  the  failure  to 
commence  the  action  in  the  court  to  which  it  is  being  transferred,  and  may  also 
stay  the  transfer  pending  compliance  with  the  order. 

Senator  Burdick.  Our  first  witness  this  morning  will  be  Judge 
Henry  Friendly,  the  chief  judge  of  the  second  circuit  court  of  appeals. 
Judge  Friendly  is  not  only  a  distinguished  judge  but  a  legal  scholar 
as  well.  He  has  published  a  number  of  articles  on  the  Federal  courts. 
In  addition,  he  served  on  the  advisory  committee  of  the  ALI  on  the 
Study  of  the  Division  of  Jurisdiction  Between  State  and  Federal 
Courts. 

It  is  a  pleasure  to  welcome  you  to  the  committee  this  morning. 
Judge  Friendly,  You  may  begin. 

STATEMENT  OF  CHIEF  JUDGE  HENRY  J.  FEIENDLY,  U.S.  COURT  OF 
APPEALS,  SECOND  CIRCUIT,  NEW  YORK,  N.Y. 

Judge  Friendly.  Thank  you.  Senator.  I  should  make  clear,  of  course, 
that  the  opinions  I  express  are  my  own.  They  are  not  necessarily  the 
courts',  although  I  think  there  would  be  a  good  deal  of  agreement  by 
my  colleagues.  I  also  should  disclose  that  I  am  a  member  of  the  coun- 
cil and  the  executive  committee  of  the  American  Law  Institute  and 
that  I  have  the  privilege  of  being  one  of  the  advisers  on  the  Fedei-al 
Jurisdiction  Study.  Insofar  as  I  favor  portions  of  S.  1876,  that  must, 
of  course,  be  taken  into  account. 

Also,  what  niaj  need  some  preliminary  explanation  is  that  I  am 
not  in  full  agreement  with  some  portions  of  the  bill  under  discussion 
today.  To  some  extent,  that  disagreement  was  expressed  when  the  mat- 
ter was  before  the  Institute.  To  a  further  extent  it  is  the  result  of  fur- 
ther stud}^  and  reflection,  particularly  taking  into  account  the  explo- 
sive gro-'Ai:!!  in  the  work  of  the  Federal  courts  since  the  Institute  began 
and  since  it  finished  its  work. 

I  think  it  is  fair  to  say  that  when  we  began  on  this  project  there 
were  no  thought  given  that  the  Federal  courts  were  under  any  par- 
ticular pressure  and  there  was  no  reason  to  have  any  such  thought. 
The  objective  at  the  time  was  to  eliminate  what  was  considered  the 
most  indefensible  portion  of  the  diversity  jurisdiction,  the  action  by 
the  instate  plaintiff  against  the  outstate  clefendant,  and  to  replace 
this  with  what  was  tliought  would  be  a  roughly  corresponding  increase 
in  Federal  question  litigation.  But  the  Institute  ended  its  work  just 
when  the  explosion  began. 
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INIy  statement  lifis  the  figures,  but  to  summarize,  since  1961  when  the 
Institute  started  its  study,  district  court  filings  have  increased  by  50 
percent  and  filings  in  the^  courts  of  appeals  by  200  percent,  which  is  a 
really  shattering  figure. 

I  think  that  there  is  room  for  fair  debate  whether  increases  in  filings 
in  the  district  courts  cannot  be  handled  by  the  time  honored  expedient 
of  creating  more  judgeships.  However,  Congress  should  realize  that 
this  also  means  more  supporting  personnel  and,  what  is  perhaps  more 
painful,  new  or  larger  courthouses. 

However,  for  reasons  not  appropriate  to  detail  here,  further  sub- 
stantial increases  cannot  be  accommodated  by  the  courts  of  appeals  or 
the  Supreme  Court.  In  consequence,  one  must  take  a  far  sharper  look 
at  broadening  jurisdiction,  even  in  the  Fecleral_  question  area,  than 
seemed  necessary  when  the  Institute  was  making  its  study. 

The  two  major  innovations  proposed  in  general  Federal  question 
jurisdiction  are  eliminating  the  $10,000  requirement  for  the  invocation 
of  Federal  jurisdiction  and  allowing  removal  for  Federal  defenses.  I 
continue  to  favor  the  former.  However,  I  have  serious  reservations 
about  the  scoi^e  of  the  latter. 

There  is  obvious  appeal  in  the  position  that  a  person  claiming  a 
right  conferred  by  the  Constitution  or  a  law  or  a  treaty  of  the  United 
States  should  be  able  to  have  that  claim  passed  upon  by  a  Federal  tri- 
bunal, no  matter  how  small  its  amount. 

However,  we  must  recall  that  but  for  a  single  exception  of  1 -year's 
duration,  86  vears  elapsed  before  Congress  conferred  general  Federal 
question  jurisdiction  at  all;  that  when  it  did,  it  imposed  a  jurisdic- 
tional amount;  and  that  the  only  change  in  that  provision  in  the  last 
97  years  has  been  to  increase  this.  But  while  this  is  the  truth,  it  is  not 
the  whole  truth. 

Chapter  85  of  the  Judicial  Code  specifies  a  large  number  of  mat- 
ters in  which  Federal  question  jurisdiction  exists  without  jurisdic- 
tional amount.  Probably  the  most  important  today  is  section  1343(3), 
usually  spoken  of  as  the  jurisdictional  implementation  of  the  Civil 
Eights  Act. 

In  Lynch  v.  Household  Finance  Corporation,  decided  on  March  23 
of  this  year,  the  Supreme  Court  read  this  so  as  to  include  every  con- 
ceivable attack  on  the  constitutionality  of  State  action.  Although  I 
think  your  predecessors  of  a  century  ago  would  be  surprised  to  dis- 
cover that  they  intended  the  act  of  1871  to  enforce  the  14th  amendment 
to  embrace  a  "claim  by  a  corporation  that  a  State  regulatory  or  tax 
statute  violated  the  commerce  clause,  we  now  know  that  they  did, 
although  Congress  is,  of  course,  at  liberty  to  provide  otherwise. 

The  area  where  a  jurisdictional  amount  for  Federal  question  cases  is 
most  offensive,  particularly  after  the  Lynch  decision,  consists  of  suits 
against  Federal  officers  or  agencies  to  enjoin  or  require  action  alleo-ed 
to  be  forbidden  or  required  by  Federal  law.  Such  actions  do  not  differ, 
except  in  form,  from  the  review  which  most  statutes  specifically  per- 
mit regardless  of  the  amount  involved.  A  pertinent  example  of  the  lat- 
ter is  the  provision  for  review  of  actions  of  the  Social  Security  Admin- 
istration with  respect  to  disability  pensions,  where  the  amount  involved 
often  does  not  approach  $10,000.  But  there  are  instances  where  Con- 
gress has  neither  provided  for  nor  excluded  such  review  and  it  is  in 
these  that  the  problem  of  jurisdictional  amount  arises.  The  Adminis- 


736 

trative  Conference  has  recommended  tliat  title  28  should  be  amended 
"to  eliminate  any  requirement  of  a  minimmn  jurisdictional  amount 
before  U.S.  district  coui'ts  may  exercise  original  jurisdiction  over  any 
action  in  which  the  plaintiff  alleges  that  he  has  been  injured  or  threat- 
ened with  injury  by  an  officer  or  employee  of  the  United  States  or  any 
agency  thereof,  acting  under  color  of  Federal  law.''  For  reasons  already 
indicated,  the  added  burden  on  the  Federal  courts  would  not  be  large. 
I  strongly  support  this  recommendation. 

The  remaining  general  Federal  question  cases  fall  into  two  principal 
classes :  suits  by  citizens  against  State  officers  and  suits  lietween  private 
citizens.  Under  the  Supreme  Court's  recent  ruling  the  former  are  now 
cognizable  in  Federal  court  without  regard  to  amount,  under  the  juris- 
dictional implementation  of  the  Civil  Rights  Act,  if  the  State  action 
is  alleged  to  have  violated  the  Constitution.  However,  the  $10,000 
amount,  is  required  if  the  complaint,  even  in  what  Ave  would  all  consider 
a  genuine  civil  rights  action,  alleges  merely  that  the  State  has  violated 
a  Federal  statute,  unless  the  statute  be  one  providing  for  equal  rights  of 
citizens,  a  phrase  that  has  properly  been  given  a  rather  narrow  mean- 
ing. Suits  between  private  citizens  generally  will  not  be  cognizable  in 
the  absence  of  the  jurisdictional  amount  unless  there  is  a  specific  j:>rovi- 
sion  for  such  suits  in  the  relevant  statute  or  they  arise  under  one  of  the 
types  of  statute  described  in  chapter  85,  notably,  "any  act  of  Congress 
i-egulating  commerce  or  protecting  trade  or  commerce  against 
monopolies." 

One  thing  which  seems  plain  is  that  the  present  patchwork  structure 
is  indefensible ;  Congress  should  move  in  one  direction  or  the  other.  It 
is  impossible,  for  example,  for  me  to  comprehend  why  there  should  be 
no  requirement  of  jurisdictional  amount  with  respect  to  actions  arising 
under  Federal  regulatory  statutes  drawing  in  part  on  the  commerce 
clause,  but  there  should  be  one  under  regulatory  statutes  exclusively 
based  on  other  powers. 

A  good  example  of  what  seems  to  be  the  absurdity  of  the  present 
regime  is  a  recent  case  where  our  circuit  was  constrained  to  dismiss  for 
lack  of  jurisdictional  amount  an  action  raising  an  important  ques- 
tion of  the  validity  of  New  York  and  New  Jersey  legislation  under 
the  congressionally  approved  compact  establishing  the  Port  of  New 
York  Authority.  The  distinction  whereby  no  jurisdictional  amount  is 
required  for  actions  challenging  acts  of  State  officers  as  violating  the 
Constitution  but  is  normally  required  when  they  are  claimed  to  have 
violated  a  statute  has  proved  particularly  troublesome  in  the  growing 
field  of  welfare  litigation. 

Since  Congress  must  move  in  one  direction  or  the  otlier,  I  would 
favor  its  moving,  as  section  1311(a)  proposes,  to  abolish  the  require- 
ment of  jurisdictional  amount  for  initial  invocation  of  jurisdiction  in 
general  Federal  question  cases.  These  cases  must  be  tried  somewhere, 
and  the  Federal  courts  possess  greater  expertise.  Although  precise 
figures  are  lacking,  I  believe  the  added  load,  though  substantial,  would 
not  he  serious;  moreover,  it  would  be  somewhat  counterbalanced  by 
avoiding  the  difficult  jurisdictional  problems  arising  imder  the  present 
system. 

The  subcommittee  has  doubtless  been  struck  with  the  seeming  in- 
consistency of  the  proposed  abolition  of  jurisdictional  amount  in  re- 
spect of  initial  invocation  of  Federal  jurisdiction  and  its  retention  as 
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a  basis  for  Federal  defense  removal.  But  the  more  important  issue  lies 
deeper.  I  question  how  far  it  is  advisable  to  introduce  Federal  defense 
removal  on  a  broad  scale  when  the  Federal  courts  are  under  such  severe 
pressure,  we  have  so  little  notion  what  its  burdens  would  be,  and  there 
has  been  no  empirical  showing  for  its  need. 

As  the  commentary  reveals,  thei-e  was  substantial  difference  of 
opinion  within  the  Institute  on  whether  removal  should  be  allowed  on 
the  basis  of  a  constitutional  as  contrasted  with  a  statutory  defense. 
The  advisers  and  the  council  opposed  this  but  the  Eepoiters  prevailed 
in  the  annual  meeting.  The  view  of  the  advisers  and  the  council  was 
not  based,  of  course,  on  any  lack  of  respect  for  the  Constitution.  It 
was  founded  i-ather  on  a  fear  that  the  provisions  of  that  great  instru- 
ment are  necessarily  so  open  ended  that  imaginative  defense  lawyers 
would  manage  to  contrive  the  assertion  of  a  constitutional  defense  in  a 
great  number  of  cases  which  could  be  perfectly  well  handled  in  the 
State  courts.  Even  if  the  Federal  court  were  subsequently  to  hold  the 
assertion  unsubstantial  and  to  remand,  much  time  and  expense  would 
be  incurred,  both  by  the  parties  and  by  the  courts — indeed,  these  cases 
which  are  remanded  are  where  removal  is  at  its  worst. 

The  Reporters  thought  these  fears  were  exaggerated  and  convinced 
the  annual  meeting  to  that  effect.  They  have  not  convinced  me.  To  the 
contrary,  the  emergence  of  public  interest  lawyers,  many  of  whom 
suffer  from  chronic  f ederalitis,  makes  me  certain  that  the  advisers  and 
the  council  were  right. 

I  assume  Professor  Wright  is  going  to  say  the  reason  these  lawyers 
have  chronic  "f  ederalitis''  is  because  it  is  only  in  the  Federal  courts  that 
they  can  get  a  fair  shake.  My  experience  leads  me  not  to  believe  that. 
I  think  they  simply  do  not  consider  going  to  the  State  courts.  They 
rush  into  the  Federal  courts  because  thej^  like  the  atmosphere,  or 
know  the  judges,  or  something  of  that  sort,  and  have  not  really  given 
serious  consideration  to  the  question  whether  justice  could  not  be 
obtained  elsewhere. 

Senator  Burdick.  May  I  ask  you  whether  or  not  a  lawyer  may  not 
have  just  as  much  justification  in  raising  the  statutes  as  he  would  the 
Constitution  as  far  as  the  Federal  courts  are  concerned  ? 

Judge  Friendly.  I  think  his  opportunities  are  less  but  I  w^ill  cover 
that  later  if  I  may. 

Senator  Burdick.  You  may. 

Judge  Friendly.  In  fact,  the  bill  does  not  really  have  the  beautiful 
logic  that  the  Commentary  asserts.  Two  constitutional  defenses  are 
barred  as  ground  of  removal — defenses  that  the  defendant  could  not  be 
constitutionally  subjected  to  process  in  the  courts  of  the  State,  and 
defenses  asserting  that  recognition  of  a  prior  judgment  is  required 
by  the  full  faith  and  credit  clause,  section  132(b)  (8)  and  (9).  Fur- 
thermore, the  categories  of  actions  excluded  from  removal  by  section 
132(b)(6)  and  (7)  are  of  the  sort  in  which  constitutional  defenses 
are  peculiarly  likely  to  be  proffered.  If  determination  by  a  State 
court  subject  to  Supreme  Court  review  is  sufficient  in  these  cases,  why 
not  in  all  ? 

Perhaps  the  largest  class  of  cases  where  removal  would  be  effected 
on  the  basis  of  a  constitutional  defense  under  the  Reporters'  proposal 
would  be  actions  for  defamation  or  loss  of  privacy.  The  defendant 
would  almost  alwavs  assert  a  violation  of  Neui  York  Times  v.  Sidlrcan 
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376  UJ5.  254  (1964),  and  its  progeny,  and  even  if  the  $10,000  require- 
ment were  retained,  it  Avoiild  not  be  effective  in  such  cases,  where 
complaints  generally  seek  astronomical  amounts.  Despite  what  is  said 
in  the  Commentary  (p.  199),  Federal  courts  have  more  important 
functions  today  than  trying  defamation  suits  not  otherwise  within 
Federal  jurisdiction. 

It  seems  to  me  the  serious  problems  of  the  national  journals  like 
Time  and  Newsweek  or  a  national  newspaper  such  as  the  New  York 
Times,  have  been  taken  care  of  by  the  very  strict  definition  of  malice 
which  the  Supreme  Court  has  laid  down.  The  kind  of  case  I  am 
thinking  about,  which  seems  inappropriate  for  Federal  jursdiction,  is, 
for  instance,  when  the  chairman  of  the  school  board  in  some  small  town 
in  North  Dakota  was  written  up  in  the  local  newspaper  as  having 
slept  with  one  of  the  teachers.  I  see  no  reason  wh}^  he  should  be  re- 
quired to  go  hundreds  of  miles  away  to  a  Federal  court.  In  fact,  it 
seems  to  me  that  in  cases  of  that  sort,  vindication  by  one's  neighbors 
is  peculiarily  appropriate,  if  vindication  is  deserved. 

In  fact,  I  found  another  item  for  my  argiunent  coming  down 
this  morning  in  reading  the  New  York  Times  today,  that  a  fonner 
supervising  agent  of  the  Federal  Bureau  of  Narcotics  has  filed  a 
suit  in  the  New  York  Supreme  Court  in  Long  Island  against  the 
author  of  "The  French  Connection"  and  the  producer  and  distribut- 
tor  of  the  film  version  charging  invasion  of  ]:)rivacy  and  defama- 
tion of  character.  The  defendant  will  undoubtedly  say  that  a  former 
supervising  agent  of  the  Federal  Bureau  of  Narcotics  was  a  pub- 
lic figure  and  therefore  within  the  scope  of  the  New  York  Times 
doctrine,  and  under  the  ALI  proposal  the  case  would  be  removed 
to  the  Federal  courts.  I  can't  for  the  life  of  me  see  why  the  Federal 
courts  should  be  bothered  with  it. 

Another  type  of  action  that  would  be  rather  regularly  removed, 
if  the  jurisdictional  amount  requirement  for  Federal  defense  re- 
moval were  abolished,  as  has  been  strongly  urged  by  Prof.  David 
Currie,  would  be  eviction  suits  by  public  housing  authorities,  by 
owners  of  publicly  assisted  housing,  or  even,  in  some  cases,  by  pri- 
vate citizens.  Proceedings  for  civil  commitment  would  be  another 
fertile  ground  for  a  constitutional  defense;  proceedings  for  civil 
contempt  for  refusal  to  answer  questions  would  be  another. 

We  are  witnessing  the  development  of  a  new  set  of  due  process 
concepts  that  have  wide  implications  on  such  subjects  as  conditional 
sale  contracts,  distraint,  garnishment,  and  cognovit  judgments.  We 
thus  cannot  predict  what  the  added  burden  from  removal  on  the 
basis  of  a  Federal  constitutional  defense  would  be,  and  we  cannot 
now  afford  to  take  risks  that  some  might  have  regarded  as  not  un- 
reasonable in  1968. 

I  am  by  no  means  convinced  that  State  judges  cannot  be  relied 
upon  to  enforce  constitutional  rights  when  asserted  as  defenses,  sub- 
ject to  Supreme  Court  review.  Indeed,  I  think  it  unfortunate  that 
we  may  be  drifting  into  a  state  of  affairs  where,  except  in  crim- 
inal eases.  State  judges  are  being  largely  deprived  of  a  role  in  en- 
forcino;  the  Constitution  they  have  sworn  to  support. 

If  Congress  is  concerned,  as  the  reporters  are  but  I  am  not,  over 
allowing  removal  where  the  plahitift'  asserts  a  constitutional  claim 
but  not  where  the  defendant  asserts  a  constitutional  defense,  I  would 
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solve  the  dilemma  by  denying  removal  in  both  instances;  statistics 
cited  by  the  Reporters  sliow  that  the  right  to  remove  where  the 
plaintili'  has  asserted  a  Federal  claim  of  any  sort  has  been  rarely 
exercised,  and  the  number  of  such  removals  based  on  the  plaintiff's 
assertion  of  a  constitutional  claim  must  be  smaller  still.  On  the  other 
liajtd,  the  Reporters'  argument  that  tlie  smidl  number  of  such  cases 
shows  there  is  no  danger  in  Federal  constitutional  defense  removal 
does  not  parse.  The  plaintiff  with  a  constitutional  claim  will  normally 
sue  in  the  Federal  court  in  the  first  place  and  the  question  of  re- 
moval therefore  does  not  arise.  I  strongly  urge  that  Congress  should 
adopt  the  position  taken  by  the  Institute's  council  and  the  advisors 
and  not  allow  removal  for  a  coiistitutional  defense. 

We  now  come  to  the  question  put  to  me  by  you,  Senator,  about 
the  removal  for  a  defense  based  on  a  Fedei'al  statute.  In  the  first 
place,  it  is  not  easy  to  dream  up  a  defense  based  on  a  Federal  stat- 
ute. A  person  who  is  being  sued  for  libel  would  find  it  rather  hard 
to  construct  a  defense  based  on  the  Securities  Act  of  1933  or  the  Sher- 
man Act  or  any  other  act  I  can  think  of. 

Senator  Burdick.  The  Civil  Rights  Act  would  have  broad  implica- 
tions, wouldn't  it  ? 

Judge  FmENDLY.  Well,  the  Civil  Rights  Act,  at  least  until  recently, 
had  been  thought  to  apply  to  State  action.  I  would  therefore  find  it 
hard  to  see  how  it  could  do  that.  I  don't  believe  even  the  Supreme 
Court  has  gone  quite  that  far. 

JNIoreover,  there  is,  I  think,  a  better  reason  for  allowing  removal 
based  on  a  Federal  sta,tute  because  some  of  these,  for  example,  the  se- 
curities laws,  are  rather  technical  and  I  think  that  a  good  many  State 
judges  would  be  happy  to  be  relieved  of  the  need  for  getting  educated 
in  the  occasional  case  where  a  defense  is  predicated  upon  them. 

I  thus  have  no  really  serious  objection  to  removal  on  the  basis  of  a 
substantial  defense  under  a  Federal  statute,  although  I  do  think  that 
Congress  might  want  to  consider  whether  even  that  might  not  be  more 
narrowly  confined  with  the  Federal  courts  under  the  pressure  that  now 
exists. 

If  it  were  desired  to  limit  Federal  defense  removal  even  further,  the 
three  categories  I  would  nominate  would  be  these :  First  of  all  would  be 
the  situation  where  the  defejise,  if  it  had  been  stated  as  a  claim,  would 
]je  one  over  which  the  Federal  courts  would  have  exclusive  jurisdiction, 
typically  a  defense  based  on  the  antitrust  laws. 

The  second  candidate  would  be  v,'here  the  defendant  alleged  that  the 
entire  area  in  which  the  plaintiff's  claim  rested  had  been  preempted 
by  Federal  legislation.  A  good  example  is  the  arguably  subject  doctrine 
in  labor  disputes. 

My  third  category  would  be  where  the  defense  was  based  upon  a 
treaty.  Those  cases  are  very  few  and  there  is  a  peculiar  fitness  in  hav- 
ing a  court  of  the  United  States  pass  on  a  claim  that  allowing  a  plain- 
tiff to  recover  would  involve  this  country  in  a  breach  of  its  interna- 
tional obligations. 

As  far  as  jurisdictional  amount  is  concerned,  I  would  say  that  if  Fed- 
eral defense  removal  were  limited  to  these  three  categories,  there  would 
be  no  need  for  it  as  regards  removal.  On  the  other  hand,  if  it  were  to 
apply  to  the  whole  gamut  of  Federal  statutes,  I  agree  with  the 
Reporters  that  the  limit  should  be  retained  despite  the  seeming  incon- 
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sistency  with  the  abolition  of  it  in  connection  with  initial  invocation  of 
Federal  question  jurisdiction. 

Senator  Burdick.  Do  I  understand  that  your  recommendation  now 
would  be  to  limit  removal  to  the  three  categories  you  have  mentioned? 

Judge  Friendly.  Well  I  think  a  good  deal  would  depend,  Senator, 
on  what  3^ou  do  about  diversity.  What  has  always  been  my  great  fear 
on  this  is  that  Congress  might  take  all  of  the  broadening  provisions  of 
the  ALI  proposals  and  none  of  the  limiting  ones.  You  might  be  amused 
by  an  episode  that  occurred  on  one  occasion  quite  early  in  the  Institute's 
work  when  I  attended  the  Judicial  Conference  of  the  Ninth  Circuit 
by  invitation.  At  that  time  the  only  part  that  had  been  completed  was 
the  diversity  part.  The  Oregon  Bar  Association  apparently  decided 
they  wanted  to  pass  on  not  only  what  they  had  before  them  but  what 
they  didn't  have  before  them. 

So  they  passed  a  resolution  in  which  tliey  said  that  any  proposal  by 
the  Institute  to  broaden  Federal  jurisdiction  they  approved,  that  any 
proposal  to  limit  they  disapproved,  and  that  any  proposals  that  didn't 
do  one  or  the  other  they  took  no  position  on.  And  I  am  afraid  that 
while  that  is  indeed  laughable,  it  is  not  something  one  can  just  laugh 
about.  I  have  always  been  very  fearful  that  we  might  get  the  expan- 
sion of  the  Federal  jurisdiction  question  litigation  and  some  of  the 
expansion  of  diversity  that  is  proposed,  and  none  of  the  narrowing. 

If  I  could  get  a  guarantee  that  at  least  the  Institute's  proposal  for 
narrowing  diversity,  which  I  now  think  much  too  modest,  would  be 
approved,  I  would  go  all  the  way  on  Federal  statutory  removal  with 
the  $10,000  limitation.  If  not,  I  would  like  to  be  a  little  more  careful. 

Senator  Bitrdick.  Judge  Friendly.  I  think  you  have  raised  some 
very  important  points  in  regard  to  the  question  of  removal  based  on 
a  Federal  defense.  I  think  it:  would  be  helpful  if  we  included  at  this 
point  in  the  record  the  alternative  draft  that  was  recommended  by  the 
advisers  and  the  council  of  the  ALI  and  which  was  considered  at  the 
1967  ALI  proceedings. 

(The  material  follows:) 

Reprinted  From  Tentative  Draft  No.  5,  Study  of  the  Division  or  Jurisdiction 
Between  State  and  Federal  Courts,  pp.  6-7,  85-86,  95-104  (1967) 

section  1312.    general  FEDERAL  QUESTION  JURISDICTION  ;  REMOVAL  OF  ACTIONS 
BROUGHT  IN  STATE  COURTS 

(a)  Except  as  otherwise  provided  by  Act  of  Congress,  any  civil  action  brought 
in  a  State  conrt  may  be  removed  without  regard  to  amount  in  controversy  to  the 
district  court  of  the  United  States  for  the  district  embracing  the  place  where 
such  action  is  pending : 

(1)  By  any  defendant  against  whom  a  claim  is  asserted  on  which  an 
action  might  have  been  brought  in  a  district  court  under  section  1311  of 
this  title; 

(2)  By  any  defendant,  or  any  plaintiff,  by  or  against  whom,  subsequent 
to  the  initial  pleading,  a  substantial  defense  is  properly  asserted  that  either 
(i)  the  power  of  the  state  court  to  adjudicate  the  original  action  has  been 
preempted  or  (ii)  a  rule  of  decision  dispositive  of  the  action  is  provided  by 
or  derived  from  a  treaty,  executive  agreement.  Act  of  Congress,  or  adminis- 
trative regulation  made  pursuant  thereto,  relating  to  the  subject  matter  of 
the  original  action. 

(3)  By  any  defendant,  or  any  plaintiff,  by  or  against  whom,  subsequent 
to  the  original  pleadings  of  the  parties,  a  substantial  contention  is  properly 
asserted  by  reply,  or.  if  a  reply  is  not  permissible,  in  the  petition  for  removal, 
that  a  rule  of  decision  dispositive  of  the  defenses  to  the  original  action  is 
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furnished  by  or  derived  from  a  treaty,  executive  agreement.  Act  of  Congress, 
or  administrative  regulation  made  pursuant  thereto,  relating  to  the  subject 
matter  of  the  defenses. 

(4)  By  any  defendant  properly  asserting  a  counterclaim,  or  by  any  party 
against  wliom  a  counterclaim  is  asserted,  if  the  counterclaim  sets  forth  a 
substantial  claim  arising  under  the  Constitution,  laws  or  treaties  of  the 
United  States,  and  the  counterclaim  arises  out  of  the  transaction  or  occur- 
rence that  is  the  subject  matter  of  the  opposing  party's  claim. 

SECTION   1312 

This  section  provides  for  removal  of  federal  question  cases.  Prior  to  discussion 
of  particular  subsections,  there  is  general  consideration  of  whether  a  federal 
defense  should  be  a  sufl3cient  basis  for  removal,  whether  the  privilege  of  resort- 
ing to  federal  court  should  be  confined  to  the  party  relying  on  federal  law  or 
given  also  to  his  opponent,  and  whether  there  should  be  a  requirement  of  an 
amount  in  controversy  for  removal. 

In  Tentative  Draft  No.  4  a  proposal  was  presented  to  permit  removal  generally 
on  the  basis  of  a  federal  defense,  subject  to  specified  exceptions.  At  this  time 
the  proposal  had  the  support  of  the  majority  of  the  Advisers  and  the  Council.  It 
was  discussed  extensively  at  the  1966  Annual  Meeting,  and  the  Institute  by  vote 
of  102  to  92  directed  the  Reporters  to  bring  back  to  the  1967  Annual  Meeting 
alternative  drafts  of  §  1312(a),  one  allowing  federal  defense  removal  generally 
and  one  narrowing  removal  on  that  ground.  The  Annual  Meeting  also  voted 
unanimously  to  ask  the  Reporters  to  search  for  devices  that  would  prevent 
abuse  of  removal  if  general  federal  defense  removal  should  be  approved.  A  ma- 
jority of  the  Advisers  and  a  majority  of  the  Council  present  at  the  1967  meet- 
ings of  the  two  bodies  prefer  tiie  more  limited  draft  on  federal  defense  removal, 
and  it  is  set  forth  in  the  text  as  §  1312(a).  The  Reporters  support  general  federal 
defense  removal,  and  their  proposal  appears  in  the  text  as  the  alternative  draft 
of  that  subsection. 

Subsection  (a)  : 

The  two  drafts  of  this  subsection  permit,  with  varying  scope,  removal  of  cases 
where  substantial  federal  rights  are  relied  on  in  a  defense  or  counterclaim,  as 
well  as  cases,  that  might  have  been  commenced  in  federal  court.  Thus  removal  is 
not  tied  to  the  claim  stated  but,  as  was  true  from  1875  to  1887,  is  permitted 
where  federal  issues  are  raised  at  a  later  stage.  The  reasons  for  permitting  such 
removal  have  been  stated  in  the  introductory  part  of  the  Commentary  to  this  sec- 
tion. The  differences  between  the  two  drafts  are  considered  at  the  end  of  the 
Commentary  to  this  subsection,  after  their  common  elements  have  been  described. 

On  the  rationale  developed  earlier,  the  reason  for  permitting  removal  where 
defendant  asserts  a  substantial  federal  right  by  way  of  defense  is  clear.  It  may 
be,  however,  that  the  original  claim,  the  defenses  thereto,  and  any  reply,  rest 
entirely  on  state  law,  but  that  defendant  has  some  related  claim  against  the 
plaintiff,  a  codefendant,  or  a  third  party  which  does  rely  on  federal  law.  Whether 
it  should  be  possible  to  remove  the  entire  case  to  federal  court  on  the  basis  of 
this  ancillary  federal  claim  raises  more  diflScult  problems.  It  would  seem  that 
removal  should  be  permitted  where  defendant  is  required,  by  the  procedural  rules 
of  the  state  in  which  the  action  is  pending,  to  assert  the  claim.  Otherwise  plain- 
tiff, by  winning  a  race  to  the  courthouse,  could  force  defendant  to  litigate  his  fed- 
eral claim  in  a  state  forum.  Such  tactics  are  already  an  undesirable  abuse  in 
diversity  litigation.  E.g.,  National  Upholstery  Co.  v.  Corley,  144  F.Supp.  658 
(M.D.N.C.  1956)  (claim  for  $1,408.72  and  counterclaim  ,  compulsory  by  state  law. 
for  $78,650.00)  ;  Great  American  Ins.  Co.  v.  Cacciola.  213  F.Supp.  303  (W.D.Tex. 
1963)  (compensation  insurer  filed  federal  action  six  minutes  before  employee 
filed  nonremovable  state  action).  Accordingly  the  In.stitute  has  approved  chang- 
ing the  rule  of  Shamrock  Oil  d  Gas  Corp.  v.  Sheets,  313  U.S.  100  (1941).  to  per- 
mit removal  in  diversity  cases  on  the  basis  of  a  counterclaim.  Oflicial  Draft  (Part 
1),  §  1304(c).  Similarly  where  defendant  relies  on  federal  law  for  a  counter- 
claim, removal  on  the  basis  of  that  counterclaim  should  be  permitted,  at  least 
where  it  is  compulsory  by  state  law.  But  it  is  here  proposed  to  go  beyond  that 
and  to  permit  removal  where  counterclaim  is  one  which  arises  out  of  the  trans- 
action or  occurrence  that  is  the  subject  matter  of  the  opposing  party's  claim,  and 
which  would,  therefore,  be  a  compulsory  counterclaim  under  Fed.  R.  Civ.  Proc. 
13(a)  had  the  action  been  pending  in  a  federal  court.  In  more  than  half  of  the 
states  such  a  counterclaim  would  be  compulsory  under  state  procedure.  Where 
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the  counterclaim  is  not  compulsory,  defendant  in  the  state  action  is  of  course 
free  to  assert  his  federal  claim  as  an  independent  action  in  federal  court.  There 
is,  however,  likely  to  be  a  substantial  overlap  in  the  proof,  and  to  this  extent 
double  litigation  is  wasteful.  Moreover,  if  the  state  court  judgment  is  first  ob- 
tained, collateral  estoppel  may  foreclose  an  independent  federal  determination  of 
the  federal  suit  and  thus  impair  the  effectiveness  of  the  right  of  removal. 

Cross-claims  and  third-party  claims  are,  under  present  procedure.s,  always 
optional,  and  this  subsection  will  not  permit  removal  on  the  basis  of  such  claims. 

If  defendant  is  unwilling  to  have  them  heard  in  a  state  court,  he  should 
be  required  to  bring  a  separate  federal  action  on  them.  Collateral  estoppel  is 
not  applicable  to  a  third  party  who  is  not  joined  in  the  original  suit,  nor  is  it 
applicable  to  co-parties  who  have  not  asserted  their  claims  against  each  other 
by  a  cross-claim.  Plaintiff,  who  has  properly  chosen  a  state  court  for  a  claim 
dependent  entirely  on  state  law,  should  not  face  removal  to  a  federal  court 
merely  because  defendant  has  a  related  federal  claim  against  some  third  person. 
Liberal  joinder  rules,  which  permit  bringing  in  other  parties  and  other  claim.s, 
already  limit  the  extent  to  which  plaintiff  is  master  of  his  own  law  suit,  but  it 
would  go  far  beyond  anything  heretofore  contemplated  if  such  rules  were  enough 
to  deny  plaintiff  his  chosen  forum,  simply  to  serve  the  convenience  of  some  other 
parties. 

Where  removal  is  on  the  basis  of  a  federal  defense,  that  defense  must  be  one 
which,  if  sustained,  will  be  dispositive  of  the  action.  Though  important  federal 
questions  may  be  raised  by  a  defense  that  is  not  so  dispositive,  as  where  defendant 
claims  that  damages  are  limited  by  the  ^yarsaw  Convention,  49  Stat.  3000, 
Garcia  v.  Pan  American  Airways,  Inc.,  269  App.  Div.  5.5  N.Y.S.  2d  317  (1945). 
aff'd  295  N.Y.  852,  67  N.E.2d  257  (1946),  or  that  plaintiff's  claim  is  .supported  by 
illegally  obtained  evidence,  since  the  action  will  ultimately  be  resolved  by  state 
law,  the  need  for  a  federal  forum  is  less  pressing. 

This  subsection  permits  removal  of  the  entire  ease  on  petition  of  any  party 
interested  in  federal  claim  or  defense,  rather  than  requiring  joinder  in  the  peti- 
tion for  removal  of  all  plaintiffs  or  all  defendants.  It  is  thus  consistent  with  the 
position  the  Institute  has  taken  on  removal  in  diversity  cases.  See  Official  Draft 
(Part  1),  §  1304(b).  Although  the  risk  of  fraudulent  joinder  in  order  to  defeat 
removal  is  less  great  in  federal  question  cases  than  in  diversity  cases,  it  is  not 
non-existent. 

It  was  noted  at  the  outset  of  the  Commentary  to  this  section  that  the  1966 
Annual  Meeting  directed  that  two  drafts  of  this  subsection  be  presented  for 
consideration  in  1967.  There  is  no  difference  between  these  drafts  with  regard 
to  removal  on  the  basis  of  a  federal  claim  or  counterclaim.  They  differ  in  various 
respects  with  regard  to  removal  on  the  basis  of  a  federal  defense  or  reply. 

1.  No  amount  in  controversy  is  required  in  the  principal  draft.  The  alternative 
draft  permits  removal  on  the  basis  of  a  federal  defense  only  if  more  than  $10,000 
is  in  controversy. 

2.  The  principal  draft  would  permit  removal  in  certain  cases,  specified  in 
(a)  (3).  where  federal  law  is  relied  on  in  a  reply.  Although  the  Reporters  made 
a  similar  proposal  in  Tentative  Draft  No.  4,  the  alternative  draft  contains  no 
such  provision.  The  Reporters  have  concluded  that  if  both  the  complaint  and  the 
answer  rest  entirely  on  state  law,  the  state  issues  are  likely  to  dominate  the 
case  even  though  some  federal  issue  emerges  in  a  reply.  The  one  situation  in 
which  this  is  not  true  is  where  there  is  a  federal  defense  dispositive  of  all 
counterclaims  to  the  action.  Although  such  a  defense  is  oi-dinarily  asserted  in 
a  reply,  it  is  analytically  similar  to  a  federal  defense  to  a  claim,  and  provision  is 
made  in  (a)  (2)  of  the  alternative  draft  for  removal  on  a  defense  to  a  counter- 
claim. 

3.  The  alternative  draft  would  allow  removal  wherever  a  substantial  defense 
dispositive  of  the  action  arises  under  a  treaty,  executive  agreement.  Act  of  Con- 
gress, or  administrative  regulation  made  imrsuant  thereto.  Tlie  principal  draft 
]>ermits  removal  only  if  a  I'ule  of  decision  dispostive  of  the  action  is  furnished 
by  these  specified  sources  of  federal  law.  and  then  only  if  the  federal  law  relates 
to  the  saibject  matter  of  the  original  action.  The  principal  draft  would  permit 
removal  on  the  basis  of  §  301  of  the  Taft-Hartley  Act,  since  it  makes  federal  rules 
of  decision  controlling  in  a  labor  contract  case.  Removal  would  also  be  allowed 
in  the  classic  case  of  Louiftrillc  cf-  N.  R.  Co.  v.  Mottleii.  211  U.S.  149  (1908),  since 
an  Act  of  Congress  superseded  the  state  rules  of  decision.  The  principal  draft 
wf>uld  not  permit  removal  on  the  basis  of  a  defense  relying  on  the  statute  imple- 
menting the  full  faith  and  credit  clause,  28  U.S.C.  §  1738,  or  on  the  statute  pro- 
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viding  for  disoharge  in  bankruptcy,  11  U.S.C.  §  35,  since  tliose  statutes  would 
not  relate  to  tlie  subject  matter  of  the  original  action.  The  alternative  draft 
would  draw  no  distinction  of  this  kind,  and  would  permit  removal  in  all  of  the 
cases  specified,  but  the  Reporters  have  proposed,  in  §  1312(b)  (12),  a  specihc 
exception  for  the  full-faith-and-eredit  and  discharge  cases. 

4.  The  alternative  draft  permits  removal  where  the  defense  is  based  on  the 
"lawH  *  *  *  of  the  United  States."  For  reasons  set  out  in  the  Commentary  to 
§  1311(a),°  I  his  would  permit  removal  on  the  basis  of  "federal  common  law"  or 
'customary  international  law."  The  principal  draft  would  bar  removal  in  these 
eases,  except  to  the  extent  that  federal  common  law  could  be  tied  to  a  treaty, 
executive  agreement,  statute,  or  regulation. 

5.  Easily  the  most  important  difference  between  the  two  drafts  is  that  the 
alternative  draft  would  allow  removal  if  a  substantial  defense  arises  under  the 
Constitution  of  the  United  State;-".  The  principal  draft  would  not.  It  is  to  this 
difference  that  the  balance  of  his  Commenary  is  primarily  dii*eeted. 

Those  who  support  the  principal  draft  and  who  would  allow  removal  based  on 
statutory  defenses  but  not  constitutioiuil  defenses  argue  that  the  existence  of  a 
federal  statute  governing  an  area  represents  a  congressional  determination  of  the 
need  for  federal  control.  It  is  the  product  of  a  judgment  by  Congress^ — in  which 
state  representation  exists  both  theoretically  and  in  fact — that  the  area  has  not 
been  adequately  handled  by  state  law.  Such  legislation  is  likely  to  take  over  an 
area  substantively  and  to  call  for  resolving  issues  of  fact  in  its  application.  Fed- 
eral judges  in  many  instances  will  have  more  familiarity  with  federal  statutes 
than  do  state  judges.  Thus  it  is  thought  that  there  is  need  and  justification  for  an 
initial  federal  forum  where  an  Act  of  Congress,  or  similar  source  of  federal  law, 
is  involved. 

Constitutional  defenses,  on  the  other  hand,  are  potentially  available  in  many 
cases  involving  areas  of  the  law  that  are  primarily  in  the  hands  of  the  states. 
Federal  constitutional  law,  because  of  its  generality  and  universality,  is  for  this 
country  a  kind  of  common  law,  with  which  state  courts  are  fully  as  adept  as  are 
federal  courts.  In  the  great  majority  of  cases  the  issue  will  not  be  novel  or  diffi- 
cult and  no  federal  court  would  have  the  slightest  doubt  as  to  the  correctness  of 
the  state  court  decision.  If  a  state  court  should  err  in  its  construction  of  the  con- 
stitution, review  by  the  Supreme  Court  is  more  likely  than  where  only  a  statute 
is  involved. 

The  Reporters  are  not  persuaded  by  these  arguments,  and  support  general 
federal  defense  removal,  as  authorized  by  the  alternative  draft.  The  draft,  in 
tlieir  view,  is  simpler,  clearer,  more  firmly  based  on  defensible  principle,  and  not 
likely  to  lead  to  the  abuses  some  have  feared. 

Tlie  arguments  for  excluding  constitutional  defenses  as  a  basis  for  removal 
would  seem  equally  forceful  as  applied  to  original  actions  in  which  the  claim 
is  based  on  the  constitution.  Yet  original  jurisdiction  of  such  cases  has  existed 
for  82  years,  there  is  no  sentiment  to  withdraw  that  jurisdiction,  and  for  reasons 
set  out  earlier  ^°  the  Reporters  believe  and  the  Institute  has  agreed  it  should  be 
continued. 

The  difference  between  the  principal  draft  and  the  alternative  draft  is  put  in 
sharp  focus  by  cases  involving  the  doctrine  of  New  York  Times  v.  Sullivan,  376 
U.S.  2.54  (19(i4).  It  was  suggested  from  the  floor  at  the  196G  Annual  Meeting 
that  if  general  federal  defense  removal  should  prevail,  cases  involving  the 
Sullivan  defense  should  be  specifically  excluded.  The  Reporters  regard  these 
cases  as  an  excellent  example  of  the  need  for  removal.  It  is  certainly  true  that 
state  courts  are  as  capable  of  determining  the  scope  of  Sullivan  doctrine  as  are 
lower  federal  courts.  When  the  Supreme  Court  has  spelled  out  more  clearly  the 
qualified  privilege  recognized  in  Sullivan,  state  and  federal  courts  will  both 
know  the  extent  of  the  doctrine.  Until  it  does  so  both  systems  of  courts  must 
grope  as  best  they  can.  The  Reporters  are  not  concerned  with  the  legal  question 
of  the  breadth  of  the  doctrine,  but  with  what  happens  to  cases  in  which  the 
publication  is  clearly  within  Sullivan.  The  Sullivan  defense  is  in  very  large  meas- 
ure dependent  on  the  facts.  The  kinds  of  public  issues  involved  in  these  cases  are 
matters  on  which  feelings  run  high,  and  on  which  the  defendant  is  at  the  mercy 
of  the  jury  in  its  decision  as  to  actual  malice.  This  emotion-ridden  fact  issue 
will  not  disappear  when  the  legal  issue  of  extent  of  the  doctrine  has  been  clari- 
fied. Once  the  Stillivan  lesson  is  learned,  a  state  court  judge  can  charge  the 
jury  on  the  issue  of  actual  malice  in  complete  accord  with  the  Sullivan  test,  and 
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the  jury  can  return  a  verdict  for  a  locally  popular  public  figure  on  an  error- 
free  record.  Federal  constitutional  rights  ought  not  to  be  subject  to  erosion 
by  an  unsympathetic  jury's  findings  of  fact.  It  is  not  desirable  "to  let  First 
Amendment  rights  ride  on  capricious  or  whimsical  circumstances,  for  emotions 
and  prejudices  often  do  carry  the  day."  Time,  Inc.  v.  Hill,  87  S.Ct  534,  549 
(1967)  (Douglas,  J.,  concurring).  It  is  of  course  true  that  federal  juries  are 
not  immune  from  emotion  and  prejudice,  but  a  principal  justification  for  any 
federal  jurisdiction  of  federal  question  cases,  discussed  earlier  in  this  Com- 
mentary "  and  recognized  from  Marshall's  day  to  the  present,  is  that  when  fed- 
eral rights  are  involved  there  ought  be  access  to  a  federal  forum  for  the  determi- 
nation of  the  facts.  In  the  view  of  the  Reporters  it  is  as  important  to  permit 
such  access  to  the  defendant  whose  rights  under  the  Constitution  of  the  United 
States  are  dependent  on  the  facts  as  to  the  defendant  who  relies  on  a  federal 
statute  or  administrative  regulation. 

It  has  been  asserted  that  an  ingenious  lawyer  could  devise  a  nonfrivolous  con- 
stitutional defense  in  many  state-law  cases,  and  thus  obtain  removal  although 
the  constitutional  defense  is  not  in  truth  a  significant  part  of  the  case.  Even 
this  seems  doubtful  to  the  Reporters.  But  those  who  make  this  argument  proceed 
from  the  premise  to  assert  that  because  this  could  be  done  it  would  frequently  be 
done.  Experience  suggests  a  contrary  conclusion.  Under  present  law  cases  in 
which  the  plaintiff  relies  on  the  constitution  may  be  commenced  in  federal  court, 
yet  many  of  these  cases  are  brought  in  state  courts  every  day.  Under  present 
law  when  such  a  case  is  brought  in  state  court  the  defendant  has  the  option 
to  remove  to  federal  court,  but  this  is  an  option  almost  never  exercised.  It  was 
pointed  out  earlier  that  in  the  combined  years  1959  and  1960,  the  most  recent 
years  for  which  such  figures  are  available,  only  165  private  federal  question 
cases  were  removed  from  state  to  federal  court."  Of  these  at  most  24  were  cases 
in  which  plaintiff  rested  his  claim  on  the  constitution.  Many  lawyers  prefer  a 
state  court,  either  because  they  are  unfamiliar  with  federal  practice  or  because 
the  state  court  is  closer  at  hand  or  for  other  reasons.  Where  a  case  has  been 
commenced  in  state  court  there  is  a  natural  tendency  to  leave  it  there.  The 
Reporters  find  it  difllcnlt  to  believe  that  many  lawyers  will  devote  their  energies 
to  conjuring  of  nonfrivolous  constitutional  defenses  to  take  a  case  to  federal 
court  simply  because  it  is  possible  to  do  so.  If  the  alternative  draft  is  adopted, 
state  courts  will  continue  to  play  a  full  role  in  the  development  of  constitutional 
law  in  cases  involving  constitutional  defenses  just  as  they  do  today  in  cases 
involving  constitutional  claims.  But  the  option  of  a  federal  forum  should  be 
available  to  the  defendant  relying  on  the  constitution  just  as  it  now  is  to  the 
plaintiff  relying  on  the  constitution.  The  Reporters  support  the  alternative  draft. 

The  proponents  of  the  principal  draft  answer  the  Reporters'  argiiments  in 
substance  as  follows:  actions  by  the  plaintiff  based  upon  the  Constitution  are 
cases  in  which  the  constitutional  issue  is  likely  to  be  important,  if  not  dominant. 
Defendants,  however,  understandably  raise  every  issue  on  which  there  is  even 
an  outside  chance  of  prevailing.  The  defenses  of  alleged  unconstitutionality  are 
often  stated  but  they  are  in  many  cases  incidental  and  are  resolved  in  ordinary 
course  under  established  rules.  By  hypothesis  the  federal  defense  case  is  one 
in  which  the  plaintiff's  claim  rests  upon  st-ate  law  with  the  consequences  that  if 
the  federal  defense  fails  the  remaining  task  calls  for  the  adjudication  of  state 
issues.  It  is  therefore  a  significant  intrusion  upon  state  authority  to  restrict  the 
state  courts'  right  to  adjudicate  such  cases  on  the  sole  ground  of  the  assertion  of 
a  constitutional  defense.  The  symmetry  arguments  should  not  prevail  to  change 
a  system  that  is  working  well  in  most  cases.  New  constitutional  issues,  as  the 
Reporters  recognize,  will  reach  the  Supreme  Court  of  the  United  States  in  any 
event. 

The  proponents  of  the  principal  draft  believe  that  the  risk  of  a  prejudiced  jury 
is  not  avoided  by  removal  and  that  the  few  extreme  cases  should  not  determine 
the  general  rule.  The  argument  for  like  treatment  with  cases  under  statutes  and 
regulations,  in  their  view,  disregards  an  important  practical  consideration.  It  is 
the  peculiar  competence  of  federal  judges  in  specialized  areas  which  have  been 
subjected  to  federal  regulation  (often  under  complicated  statutes  which  should 
receive  a  uniform  construction)  that  gives  primary  support  to  the  removal  of 
those  cases.  It  is,  moreover,  easier  for  the  Supreme  Court  to  review  state  cases 
involving  important  federal  constitutional  determinations  than  to  add  to  its 
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docket,  by  selection  from  amoug  the  many  state  cases  in  which  federal  statutes 
or  regulations  are  involved,  those  which  will  need  review  in  order  to  assure 
uniformity  of  construction. 

THREE-JUDGE    COURTS 

Judge  Friendly.  I  would  now  like  to  turn  to  the  portion  of  the  bill 
relating  to  three-judge  courts  in  constitutional  litigation. 

Senator  Burdick.  That  is  agreeable,  Judge  Friendly.  Before  you  be- 
gin discussing  three- judge  courts  without  objection  there  will  be  in- 
serted in  the  record  at  this  point  the  proposed  chapter  88  containing 
sections  1371  through  1376.  This  chapter  deals  w^ith  abstention,  the  stay 
of  proceedings  in  certain  cases,  and  with  three- judge  courts.  Also  to  be 
included  at  this  point  is  Amendment  No.  1160  to  S.  1876,  which  would 
eliminate  the  requirement  for  three- judge  courts  in  most  cases  chal- 
lenging constitutionality  of  State  or  Federal  laws  and  which  is  gen- 
erally in  line  with  the  proposals  of  the  Judicial  Conference. 

(Sections  1371  through  1376  of  S.  1876  and  Amendment  No.  1169 
follow:) 

"Chapter  88.— STAYS  IN  CERTAIN  CASES ;  THREE-JUDGE  COURTS 

"Sec. 

"1871.  Abstentions  and  stays  in  certain  cases. 

'■lo72.   Stay  of  State  court  proceedings. 

"lo7o.   Stay  of  Federal  court  procpedings. 

"1874.   Three-judge  court ;  when  required. 

"1375.  Three-judge  court ;  composition  ;  procedure. 

■'lo7G.  Three-judge  court ;  appellate  review. 

"§  1371.  Abstention  and  stays  in  certain  cases 

"(a)  A  district  court  shall  stay  any  action  to  enjoin,  suspend,  or  restrain  the 
assessment,  levy,  or  collection  of  any  tax  under  State  law,  or  for  a  declaratory 
judgment  with  regard  thereto,  if  a  plain,  speedy,  and  efficient  remedy  may  be  had 
in  the  courts  of  such  State. 

"(b)  A  district  court  shall  stay  any  action  to  enjoin,  suspend,  or  restrain  the 
operation  of,  or  compliance  with,  any  order  of  an  administrative  agency  of  a 
State,  or  a  political  subdivision  thereof,  or  for  a  declaratory  judgment  with  regard 
thereto,  if — 

(1)  the  order  affects  rates  chargeable  by  a  public  utility,  or  the  conserva- 
tion, production,  or  use  of  minerals,  water,  or  other  like  natural  resources  of 
the  State, 

(2)  the  order  has  been  made  after  reasonable  notice  and  hearing, 

(3)  a  plain,  speedy,  and  efficient  remedy  may  be  had  in  the  courts  of  such 
State,  and 

(4)  the  power  of  the  State  to  make  such  order  has  not  heen  superseded  by 
any  Act  of  Congress  or  administrative  regulation  thereunder. 

"(c)  A  district  court  may  stay  an  action,  otherwise  properly  commenced 
in  or  removed  to  a  district  court  under  this  title,  on  the  ground  that  the  action 
presents  issues  of  State  law  that  ought  to  be  determined  in  a  State  proceeding, 
if  the  court  finds  (1)  that  the  issues  of  State  law  cannot  be  satisfactorily  deter- 
mined in  the  light  of  the  State  authorities,  (2)  that  abstention  from  the  exercise 
of  federal  jurisdiction  is  warranted  either  by  the  likelihood  that  the  necessity 
for  deciding  a  substantial  question  of  federal  constitutional  law  may  thereby 
be  avoided,  or  by  a  serious  danger  of  embarrassing  the  effectuation  of  State 
policies  by  a  decision  of  State  law  at  variance  with  the  view  that  may  be  ulti- 
mately taken  by  the  State  court,  or  by  other  circumstances  of  like  character, 
(3)  that  a  plain,  speedy,  and  efficient  remedy  may  be  had  in  the  courts  of  such 
State,  and  (4)  that  the  parties'  claims  of  federal  right,  if  any,  including  any 
issues  of  fact  material  thereto,  can  be  adequately  protected  by  review  of  the 
State  court  decision  by  the  Supreme  Court  of  the  United  States. 

"(d)  In  all  cases  commenced  in  or  removed  to  a  district  court,  in  which 
stav  of  the  action  pending  resort  to  a  State  proceeding  is  required  or  permittefl 
by  subsection  (a),  (b),  or  (c)  of  this  section,  the  district  court  upon  granting 
such  a  stay  shall  retain  jurisdiction.   It  may  enter  a  temporary  restraining 
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order  or  a  preliminary  injunction,  or  give  other  interim  relief,  if  such  relief 
from  the  district  court  is  necessary  to  prevent  irreparable  harm.  If  the  case  was 
removed  to  a  district  court,  the  court  shall  remand  it  to  the  State  court  for  deter- 
mination, subject  to  such  interim  orders  as  the  district  court  may  have  made. 
If  the  State  proceeding  proves  ineffective  in  reaching  a  prompt  and  final  disposi- 
tion on  the  merits,  the  district  court  may  vacate  its  stay  after  hearing  upon  ten 
days'  notice  served  upon  all  parties  and  upon  the  attorney  general  of  the  State, 
and  thereafter  may  proceed  to  judgment  without  regard  to  subsections  (a), 
(b),  and  (c)  of  this  section.  Unless  the  stay  is  vacated,  the  action  shall  not 
proceed  further  in  the  district  court  and  the  judgment  of  the  State  court  shall 
be  reviewable  in  the  Supreme  Court  to  the  extent  provided  by  section  1257  of 
this  title. 

"(e)  A  court  of  the  United  States  may  certify  to  the  highest  court  of  a  State 
a  question  of  State  law,  if  (1)  the  State  has  established  a  procedure  by  which 
its  highest  court  may  answer  questions  certified  from  such  court  of  the  United 
States,  (2)  the  question  of  State  law  may  be  controlling  in  the  action  and  cannot 
be  satisfactorily  determined  in  the  light  of  the  State  authorities,  and  (3)  the 
court  expressly  finds  that  certification  will  not  cause  undue  delay  or  be  prejudicial 
to  the  parties. 

"(f)  Except  as  provided  in  this  section,  no  court  of  the  United  States  shall 
stay  any  action  commenced  in  or  removed  to  a  district  court  under  this  title 
for  the  purpose  of  obtaining  a  decision  as  to  the  law  of  the  State  from  a  State 
court.  Nothing  in  this  section,  however,  shall  preclude  a  court  of  the  United 
States  from  exercising  its  discretion  to  deny  equitable  relief  or  to  decline  to 
entertain  an  action  for  a  declaratory  judgment  or  to  continue  an  action  until 
the  determination  of  a  pending  case  in  a  State  court  in  which  the  same  issue 
of  law  is  involved. 

"(g)  This  section  in  inapplicable,  and  the  district  court  shall  proceed  to  judg- 
ment, in  actions  to  redress  the  denial,  under  color  of  any  State  law,  statute, 
ordinance,  regulation,  custom,  or  usage,  of  the  right  to  vote  or  of  the  equal  pro- 
tection of  the  laws,  if  such  denial  is  alleged  to  be  on  the  basis  of  race,  creed, 
color,  or  national  origin.  This  sectiou  is  also  inapplicable,  and  the  district  court 
shall  proceed  to  judgment,  in  actions  brought  by  the  United  States  or  an  officer 
or  agency  thereof. 
"§  1372.  Stay  of  State  court  proceedings 

"A  court  of  the  United  States  shall  not  grant  an  injunction  to  stay  proceed- 
ings in  a  State  court,  including  the  enforcement  of  a  judgment  of  a  State 
court,  unless  snch  an  injunction  is  otherwise  warranted,  and  (1)  an  Act  of 
Congress  authorizes  such  relief  or  provides  that  other  proceedings  shall  cease. 
(2)  the  injunction  is  requested  by  the  United  States,  or  an  officer  or  agency 
thereof,  (3)  the  injunction  is  necessary  to  protect  the  jurisdiction  of  the  court 
over  property  in  its  custody  or  subject  to  its  control,  (4)  the  injunction  is  in  aid 
of  a  claim  for  interpleader,  (5)  the  injimction  is  necessary  to  protect  or  effectuate 
an  existing  judgment  of  the  court,  (6)  the  injunction  is  sought  to  preserve 
temporarily  the  status  quo  pending  determination  of  whether  this  section  permits 
grant  of  a  "permanent  injunction,  or  (7)  the  injunction  is  to  restrain  a  criminal 
prosecution  that  should  not  be  permitted  to  continue  either  because  the  statute 
or  other  law  that  is  the  basis  of  the  prosecution  plainly  cannot  constitvitionally 
be  applied  to  the  party  seeking  the  injimction  or  because  the  prosecution  is  so 
plainly  discriminatory  as  to  amount  to  a  denial  of  the  equal  protection  of  the 
laws. 
"§  1373.  Stay  of  Federal  court  proceedings 

"A  State  court  .shall  not  grant  an  injunction  to  stay  the  institution  or  prosecu- 
tion of  proceedings  in  a  court  of  the  United  States,  or  the  enforcement  of  a  judg- 
ment of  a  court  of  the  United  States,  unless  such  an  injunction  is  otherwise 
warranted  and  (1)  the  injunction  is  necessary  to  protect  the  jurisdiction  of  the 
court  over  property  in  its  custody  or  subject  to  its  control,  or  (2)  the  injunction 
is  necessary  to  protect  against  vexatious  and  harassing  relitigation  of  matters 
determined  by  an  existing  judgment  of  the  State  court  in  a  civil  action. 

"§  1374.  Three-judge  court ;  when  required 

"A  district  court  of  three  judges  shall  be  convened  when  otherwise  required 
by  Act  of  Congress,  or  when  an  action  is  filed  seeking  an  injunction  or  declara- 
tory judgment  against  a  State  officer  (or  the  State  or  an  agency  thereof)  on  the 
ground  that  his  acts  or  threatened  acts,  taken  under  authority  of  a  generally 
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applicalile  State  statute,  administrative  orfler,  or  constitutional  provision,  are 
contrary  to  the  Constitution  of  the  United  States.  In  those  actions  against  a 
State  officer  (or  the  State  or  an  agency  thereof)  in  which  a  district  court  of 
three  judges  is  not  otherwi.se  required  by  Act  of  Congress,  a  district  court  of 
thi'ee  judges  sliall  not  be  convened  unless  the  defendant  tiles  a  request  for  such 
a  court  within  twenty  days  after  the  pleading  challenging  his  action  is  served 
upon  him,  or  prior  to  hearing  on  an  application  for  a  preliminary  injunction, 
whichever  is  earlier. 

"§  1375.  Three-judge  court;  composition;  procedure 

"In  any  action  required  to  be  heard  and  determined  by  a  district  court  of 
three  judges  under  section  1374  of  this  title,  the  composition  and  procedure  of 
the  court  shall  be  as  follows  : 

"(a)  Upon  the  filing  of  a  request  for  three  judges,  the  judge  to  whom  the  re- 
quest is  presented  shall,  unless  he  determines  that  three  judges  are  not  required, 
immediately  notify  the  chief  judge  of  the  circuit,  who  shall  designate  two  other 
judges,  at  least  one  of  whom  shall  be  a  circuit  judge.  The  judges  so  designated, 
and  the  judge  to  whom  the  request  was  presented,  shall  serve  as  members  of  the 
court  to  hear  and  determine  the  action  or  proceeding. 

"(b)  If  the  action  is  against  a  State,  or  officer  or  agency  thereof,  at  least  five 
days'  notice  of  hearing  of  tlie  action  shall  be  given  .by  registered  or  certified 
mail  to  the  governor  and  attorney  general  of  the  State.  The  hearing  shall  be 
given  precedence  and  held  at  the  earliest  practicable  day. 

"(c)  A  single  judge  may  conduct  all  proceedings  except  the  trial,  and  enter  all 
ordei's  permitted  by  the  rules  of  civil  procedure  except  as  provided  in  this  sub- 
section. He  may  grant  a  temporary  restraining  order  on  a  specific  finding,  based 
on  evidence  submitted,  that  specified  irreparable  damage  will  result  if  the  order 
is  not  granted,  which  order,  unless  previously  revoked  by  the  district  judge,  shall 
remain  in  foi'ce  only  until  the  hearing  and  determination  by  the  district  court 
of  three  judges  of  an  application  for  a  preliminary  injunction.  He  may  order 
stay  of  the  action  under  subsection  (a)  or  (b)  of  section  1371  of  this  title.  A  single 
judge  shall  not  appoint  a  master,  or  order  a  reference,  or  hear  and  determine  any 
application  for  a  preliminary  or  permanent  injunction  or  motion  to  vacate  such 
an  injunction,  or  enter  judgment  on  the  merits.  Any  action  of  a  single  judge  may 
be  reviewed  by  the  full  court  at  any  time  before  final  judgment. 

"§  1376.  Three-judge  court ;  appellate  review 

"(a)  The  courts  of  appeals  shall  have  jurisdiction  to  review  decisions  of  dis- 
trict courts  denying  requests  for  district  courts  of  three  judges  or  dissolving  such 
courts.  Notice  of  appeal  from  such  an  order,  if  not  otherwise  appealable  under 
section  1291  of  this  title,  shall  be  filed  within  ten  days  of  entry  of  the  order  and 
the  court  of  appeals  shall  expedite  decision  of  the  appeal.  If  no  timely  request  for 
three  judges  is  made  when  such  a  request  is  required  by  law,  or  if  no  timely 
appeal  is  taken  from  the  denial  of  such  a  request  by  the  district  judge  or  from 
the  dissolution  of  a  district  court  of  three  judges,  a  single  judge  shall  have  juris- 
diction to  hear  and  detennine  the  case. 

"(b)  The  Supreme  Court  .shall  have  jurisdiction  on  appeal  from  a  decision  of  a 
district  court  of  three  judges  granting  or  denying  an  injunction  or  declaratory 
judgment.  If  the  Supreme  Court  determines  that  three  judges  need  not  have  been 
convened,  or  that  an  appeal  from  a  decision  of  a  district  court  of  three  judges 
should  otherwise  have  been  taken  to  a  court  of  appeals,  the  Supreme  Court  may 
remand  the  case  to  the  court  of  appeals,  which  .shall  have  jurisdiction  to  hear 
and  determine  the  appeal  as  if  it  had  been  taken  to  that  court  in  the  first 
instance,  or  the  Supreme  Court  may  itself  decide  the  appeal.  If  an  appeal  shall 
be  taken  to  a  court  of  appeals  that,  in  the  opinion  of  such  court,  should  have  been 
taken  directly  to  the  Supreme  Court  piirsuant  to  this  section,  the  court  of  appeals 
shall  certify  the  case  to  the  Supreme  Court,  which  shall  have  jurisdiction  to  hear 
and  determine  the  appeal  as  if  it  had  been  taken  directly  to  that  Court. 

Amendments  intended  to  be  proposed  by  Mr.  Burdick  to  S.  1876 

A  bill  to  provide  for  the  division  of  jurisdiction  between  State  and  Federal 
courts,  and  for  other  purposes,  viz  : 

On  page  40,  beginning  with  line  12,  strike  out  through  line  13  on  page  42 
and  insert  in  lieu  thereof  the  following : 
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"§  1374.  Three-judge  court ;  when  required 

"A  district  court  of  tbree  judges  shall  be  convened  when  otherwise  required 
by  Act  of  Congress,  or  when  an  action  is  filed  seeking  congressional  reappor- 
tionment or  the  reapportionment  of  any  statewide  legislative  body. 

"§  1375.  Three-judge  court;  composition;  procedure 

"In  any  action  or  proceeding  required  by  Act  of  Congress  or  section  1374  of 
this  title  to  be  heard  and  determined  by  a  district  court  of  three  judges, 
the  composition  and  procedure  of  the  court,  except  as  otherwise  provided  by 
law,  shall  be  as  follows  : 

"(a)  The  district  judge  to  whom  the  application  for  injunction  or  other 
relief  is  presented  shall  constitute  one  member  of  such  court.  On  the  filing  of 
the  application,  he  shall  immediately  notfiy  the  chief  judge  of  the  circuit,  who 
shall  designate  two  other  judges,  at  least  one  of  whom  shall  be  a  circuit  judge. 
Such  judges  shall  serve  as  members  of  the  court  to  hear  and  determine  the 
action  or  proceeding. 

"(b)  In  any  such  case  in  which  an  application  for  a  preliminary  injunction 
is  made,  the  district  judge  to  whom  the  application  is  made  may,  at  any  time, 
grant  a  temporary  restraining  order  to  prevent  irreparable  damage.  The  order, 
unless  previously  revoked  by  the  district  judge,  shall  remain  in  force  only  until 
the  heaing  and  determination  by  the  full  court.  It  shall  contain  a  specific  find- 
ing, based  upon  evidence  submitted  to  such  judge  and  identified  by  reference 
thereto,  that  specified  irreparable  damage  will  result  if  the  order  is  not  granted. 

"(c)  In  any  such  case  the  application  .shall  be  given  precedence  and  assigned 
for  a  hearing  at  the  earliest  practicable  day.  Two  judges  must  concur  in  grant- 
ing the  application. 

"(d)  Any  one  of  the  three  judges  of  the  court  may  perform  all  functions, 
conduct  all  proceedings  except  the  trial,  and  enter  all  orders  required  or  per- 
mitted by  the  rules  of  civil  procedure.  A  single  judge  shall  not  appoint  a  master 
or  order  a  reference,  or  hear  and  determine  any  application  for  a  preliminary 
injunction  or  motion  to  vacate  the  same,  or  dismiss  the  action,  or  enter  a  sum- 
mary or  final  judgement.  The  action  of  a  single  judge  shall  be  reviewable  by 
the  full  court  at  any  time  before  final  hearing." 

On  page  69,  between  lines  9  and      ,  insert  the  following : 

"  (k)  Section  2403  of  title  28,  United  States  Code,  is  amended— 

"(1)   by  inserting  the  subsection  '(a)'  immediately  before  'In',  and 
"(2)  by  adding  at  the  end  thereof  the  following  new  subsection: 

"'(b)  In  any  action,  suit,  or  proceeding  in  a  court  of  the  United  States  to 
which  a  State  or  any  agency,  officer,  or  employee  thereof  is  not  a  party,  wherein 
the  constitutionality  of  any  statute  of  that  State  affecting  the  public  inerest  is 
drawn  in  question,  tlie  court  shall  certify  such  fact  to  the  attorney  general  of  the 
State,  and  shall  permit  the  State  to  intervene  for  presentation  of  evidence,  if 
evidence  is  otherwise  admissible  in  the  case,  and  for  argument  on  the  question 
of  constitutionality.  The  State  shall,  subject  to  the  applicable  provisions  of  law. 
have  all  the  rights  of  a  party  and  be  subject  to  all  liabilities  of  a  party  as  to 
court  costs  to  the  extent  necessary  for  a  proper  presentation  of  the  facts  and 
law  relating  to  the  question  of  constitutionality.'." 

On  page  69,  line  10,  strike  out  "(k)"  and  insert  in  lieu  thereof  "(1)". 

Juclo-e  Friendly.  The  cnpe  for  radical  amendment  of  28  TT.S.C.  sec- 
tion 2281  and  2282,  providincr  for  three-iudj/e  conrts  in  constitutional 
litio-jition  has  been  so  woll  stated  in  the  Commentary  to  the  Institute's 
proposals  that  there  is  little  I  can  add.  I  think  that  I  can  only  enirage 
in  a  few  pieces  of  added  commentary  because  there  are  some  aspects  of 
the  absurd  context  of  the  present  "statute  that  the  Reporters  didn't 
dwell  on,  in  wliich  perhaps  the  subcommittee  would  be  interested.  We 
j>-(^t  ap^^eals  where  the  district  iud<ie  has  refused  to  seek  the  convoca- 
tion of  the  three-iudire  court  because  he  doesn't  regard  the  constitu- 
tional attack  on  the  State  statute  as  sub^^'tantial  and  all  three  circuit 
iudnes  ajfjree  thnt  the  statute  is  constitutional,  yet  tliey  feel  bound  to 
i-everse  because  the  attack  was  not  insubstantial.  On  the  other  side,  we 
h.ave  had  a  case  where  the  district  judcre  refused  to  ask  for  a  three- 
judo-e  court  Ijecause  he  thouoht  tlie  attack  on  a  State  reo:ulation  was  not 
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substantial,  but  the  three  circuit  judges  consider  not  only  that  tlie 
attack  Avas  substantial  but  that  the  rcirulation  is  unconstitutional.  Wo 
are  still  pondering  over  the  serious  question  of  whether  we  can  reverse 
on  the  merit  or  must  order  a  three- judge  court.  I  suppose  I  could 
designate  myself  and  one  of  ui_v  colleagues  so  that  there  wouldn't  be 
very  much  dou.bt  of  the  result. 

Also,  I  do  not  think  the  Commentai-y  does  full  justice  to  the  cases 
where  the  three-judge  court  has  to  take  evidence.  Usually  VvC  are  able 
to  coerce  the  parties  in  one  way  or  another  into  submitting  this  by  depo- 
sition, but  I  have  sat  on  at  least  one  three- judge  court  where  that  could 
not  be  done.  This  was  the  famous  frozen  stuffed  turkey  case  which 
eventually  went  up  to  the  Supreme  Court.  I  add,  as  one  item  of 
amusement,  that  one  minor  problem  v.e  encountered  during  the  trial 
was  what  we  were  to  do  with  a  sample  of  the  famous  bird  when  we  ad- 
journed court  around  7  ox-lock  and  the  courthouse  cateferia  refrigera- 
tor was  no  longer  available.  I  left  the  problem  and  the  turkey  in  the 
hands  of  my  law  clerk  and  I  hope  he  achieved  a  sensible  result  in  that. 

I  might  add  by  way  of  comment,  that  very  often,  when  you  have 
a  three- judge  court,  the  only  time  you  can  sit  is  from  4  o'clock  on  be- 
cause the  judges  are  busy  doing  other  things  during  the  earlier  part 
of  the  day. 

In  view  of  the  amendment  introduced  by  Senator  Burdick  on  April 
27,  1972,  I  assume  that  I  can  disregard  the  more  modest  proposal  of 
the  Institute  and  that  the  choice  lies  between  the  Senator's  amend- 
ment and  the  proposal  of  the  Judicial  Conference  of  the  United  States 
as  set  forth  at  pages  78-79  of  its  1970  Eeport  and  embodied  in  Repre- 
sentative Celler's  bill,  H.R.  3805.  Both  of  these,  broadly  speaking,  abol- 
ish the  three-judge  court  in  constitutional  litigation ;  I  heartily  applaud 
this  objective. 

I  can  sa}'  on  this  that  I  am  sure  I  speak  not  only  for  all  of  my  col- 
leagues in  the  court  of  appeals  but  for  the  district  judges  of  our  cir- 
cuit as  well. 

I  have  no  doubt  the  Institute  would  have  gone  that  far  if  it  could 
have  foreseen  that  such  cases  would  grow  from  128  in  1968  to  277  in 
1971,  with  no  end  in  sight. 

The  two  principal  differences  I  have  noted  are  these :  Your  amend- 
ment would  preserve  the  three-judge  court  in  congressional  or  statewide 
reapportionment  cases.  Despite  my  distaste  for  three-judge  courts,  I 
approve  tliis.  It  is  more  acceptable  if  sucli  cases  are  heard  by  a  court 
whose  members  include  adherents  of  more  than  one  political  party. 
If  speed  is  necessary,  as  Professor  Wright  is  gong  to  suggest,  it  seems 
to  me  that  that  is  better  accomplislied  by  leaving  out  the  couit  of 
appeals  as  in  intermediary  that  has  to  be  pierced. 

The  other  difference  is  that  the  Senator's  am.endment  docs  not  in- 
clude the  provision  of  the  Judicial  Confei-encc  proposal  that  a  State 
attorney  general  may  take  a  direct  appeal  to  the  Supreme  Court  from 
an  injunction  against  the  enforcement  of  a  State  statute  "for  repug- 
nance to  the  Constitution  of  the  United  States"  if  he  files  "a  certificate 
stating  that  immediate  consideration  of  the  appeal  by  the  Supreme 
Court  is  of  general  public  importance  in  the  administration  of  justice." 
There  is  no  need  for  such  a  provision  in  favor  of  the  Attorney  General 
of  the  United  States  in  view  of  the  broader  provision  of  28  U.S.C. 
paragraph  1252. 
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I  am  somewhat  ambivalent  about  this.  Its  advantage  is  in  lessening 
the  burdens  on  the  Supreme  Court,  especially  if  State  attorneys  gen- 
eral were  not  to  take  seriously  the  certificate  requirements  of  H.K. 
3805.  However,  the  burden  would  simply  be  postponed  in  cases  where 
the  court  of  appeals  affirmed,  since  28  U.S.C.  1254(2)  would  then 
allow  an  appeal  as  of  right.  Its  disadvantages  are  two :  One  is  m  in- 
creasing the  workloads  of  the  courts  of  appeals  by  routing  to  them  cases 
presentino-  difficult  constitutional  questions  on  which  their  decision 
may  be  of  little  moment  or  usefulness  and,  more  important,  added 
delay,  probablv  of  at  least  a  year,  during  which  the  injunction  will 
often  have  been  staved.  A  partial  answer  to  this  latter  is  the  provision 
of  28  U.S.C.  1254(1)  permitting  the  Supreme  Court  to  grant  certio- 
rari before  as  well  as  after  judgment  by  a  court  of  appeals.  A  partial 
reply  to  the  partial  answer  is  that  the  Court  has  been  most  reluctant  to 
use  this  power. 

I  don't  think  this  issue  is  of  the  sort  on  which  anyone  would  engage 
in  violent  battle,  but  I  do  have  a  slight  preference  for  the  Judicial  Con- 
ference proposal  permitting  a  direct  appeal  on  a  certificate  by  the 
State  attorney  general.  One  reason,  in  addition  to  those  I  have  men- 
tioned, which  Congressmen  are  certainly  more  competent  to  evaluate 
than  I  am,  is  that  I  should  think  the  States  would  find  it  more  accept- 
able and  it  would  therefore  stand  a  better  chance  of  the  early  enactment 
we  so  badly  need.  Also  the  passage  of  II.R.  3805,  with  Avhatever  minor 
amendments  may  be  in  order,  would  avoid  any  necessity  for  another 
reference  to  the  Judicial  Conference. 

One  point  that  seems  to  have  gotten  lost  in  the  shuffle  is  the  Insti- 
tute's proposal  that  actions  for  declaratory  judgments  of  unconstitu- 
tionality of  legislation,  whether  Federal  or  State,  should  be  assimi- 
lated to  suits  for  injunctions.  The  reasons  are  well  stated  in  the  Com- 
mentary, pages  322-23.  So  long  as  the  three- judge  court  exists  in  its 
present  broad  form,  it  would  be  a  mistake  to  make  this  change ;  some- 
times the  plaintiff  fails  to  seek  an  injunction  and  the  need  for  con- 
voking such  a  court  can  thus  be  avoided.  But  once  we  have  a  rational 
provision,  whether  this  be  Representative  Celler's  or  Senator  Bur- 
dick's  or  some  combination  of  the  two,  I  agree  with  the  Institute  the 
distinction  itself  becomes  irrational. 

I  hope  you  will  forgive  me  for  making  a  plea — I  am  glad  to  see 
Professor  Wright  and  I  are  on  the  same  ground  on  this  matter — that 
this  subject  of  three- judge  courts  in  constitutional  litigation  should  be 
separated  out  for  speedy  congressional  action  without  awaiting  the 
verdict  on  S.  1876.  Many  items  in  S.  1876  are  controversial  and  one 
could  not  suppose,  or  even  legitimately  desire,  that  it  should  become 
law  in  1972.  But,  so  far  as  I  a"m  aware',  there  has  been  no  real  opposi- 
tion to  the  Judicial  Conference's  proposal  to  abolish  three- judge  courts 
in  constitutional  litigation. 

The  need  is  urgent.  V^ithin  the  last  week  I  have  had  to  appoint  three 
tln-ee-iudfre  courts.  That  is  three  in  just  1  week  and  one  circuit  and  I 
would  have  had  to  appoint  three  more  but  for  Govei-nor  Rockefeller's 
vetoes.  I  am  sure,  however,  that  Governor  Rockefeller  is  goinff  to  ap- 
prove some  of  the  measures  enacted  by  the  legislature  that  will  lead  to 
three-iudge  courts.  The  perennial  question  about  aid  to  parochial 
schools  is  a  good  example,  and  I  am  sure  there  are  others.  I  am  certain 
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that  before  his  signature  is  dry,  we  will  have  demands  for  three-judge 
courts  in  these  cases. 

While  Congress  is  about  that,  although  I  may  be  straying  beyond 
the  strict  bounds  of  my  invitation,  I  would  urge  you  to  repeal  the  pro- 
visions of  chapter  137  of  title  28  for  the  review  of  Interstate  Com- 
merce Commission  orders  and  provide  that  such  orders,  like  those  of  all 
other  independent  regulatory  agencies  shall  be  reviewed  in  the  courts 
of  appeals. 

Thirty-three  years  have  passed  since  Chief  Justice  Stone  first  asked 
Congress  to  end  the  burdens  which  the  present  form  of  review  imposes 
both  on  the  lower  courts  and  the  Supreme  Court. 

The  Commission  finally  became  converted  in  1963  and  has  recom- 
mended a  change  in  each  annual  report  thereafter.  The  Administra- 
tive Conference  joined  in  1968.  xVs  I  understand  it,  there  has  been  a  dis- 
pute between  the  Department  of  Justice  and  the  Commission  over  a 
matter  of  really  consummate  unimportance,  but  I  understand  the 
Commission  has  yielded  even  on  that  and  there  is  no  reason  why  this 
relief  also  should  not  be  promptly  given. 

The  third  subject  I  have  been  asked  to  discuss  is  the  section  on 
abstention.  Section  1371  is  the  section  on  abstention.  Since  subdivisions 
(a)  and  (b)  in  effect  continue  existing  statutes  which  have  proved 
to  be  quite  satisfactory,  I  take  it  that  the  subcommittee's  interest  lies 
mamly  in  subdivisions  (c)  and  (d)  which  attempt  to  codify  the  judge- 
made  general  abstention  doctrine. 

The  Institute's  attempt  was  to  give  abstention  what  a  critic  has 
called  "an  honest  statutory  pedigree.'"  The  draft  reflects  an  attempt 
to  guard  against  two  dangers.  On  the  one  hand,  the  Institute  believed 
the  doctrine  had  gone  too  far.  On  the  other  hand,  there  was  a  fear  that 
its  opponents  on  the  Supreme  Court,  spurred  by  the  retirement  of  the 
doctrine's  leading  advocate,  ]\Ir.  Justice  Frankfurter,  and  relying  on 
the  powerful  opinion  of  its  chief  detractor,  Mr.  Justice  Douglas,  in 
England  v.  Louisiana  State  Board  of  Medical  Examiners^  375  U.S. 
411,  423  (1964),  might  destroy  it  altogether.  Hence  the  effort  to  enact 
the  doctrine  with  what  were  considered  proper  limitations. 

Developments  over  the  last  few  years  have  shown  the  apprehensions 
of  destruction,  hov^-ever  well  founded  they  seemed  at  the  time,  were 
exaggerated. 

In  Reetz  v.  Bozanich,  397  U.S.  82  (1970),  the  Court  in  a  unanimous 
opinion  written,  of  all  people,  by  Mr.  Justice  Douglas,  reversed  a  lower 
court  for  declaring  that  certain  Alaskan  fishing  laws  violated  the  Fed- 
eral Constitution  "when  the  Alaska  courts  had  not  yet  had  an  oppor- 
tunity to  pass  on  their  validity  under  the  constitution  of  the  State. 

Since  then  two  other  unanimous  decisions  have  reversed  on  the 
ground  of  failure  to  abstain.  In  one  the  courts  of  Puerto  Rico  might 
have  construed  the  challenged  statute  in  a  way  that  would  have  pre- 
served its  validity ;  in  the  other  a  State  court  action  in  Florida  might 
have  led  to  a  declaration  of  a  violation  of  the  State  constitution  and 
thereby  have  eliminated  the  Federal  question.  In  a  fourth  decision  a 
divided  court  went  the  other  way,  which  Mr.  Justice  Douglas  writing 
for  the  majority.  Here,  as  in  Reetz  v.  Bozanich,  the  statute  seemed 
plainly  unconstitutional ;  the  question  was  whether  the  Supreme  Court 
of  Wisconsin  would  not  have  found  it  so  under  the  State  constitution, 
as  it  was  thought  the  Alaska  court  miirht  do  in  Reetz.  If  there  is  a 
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tenable  distinction  bet^yeen  the  two  cases,  and  I  am  not  at  all  sure 
there  is-,  it  would  be  that  the  Alaska  constitutional  provisions  had  no 
Federal  counterpart,  whereas  the  Wisconsin  court  would  have  had  to 
rely  on  the  sa,me  considerations  of  due  process  as  the  Supreme  Court. 

I  have  recounted  these  developments  since  subsection  1371  (c)  and 
(d)  were  drafted  in  order  to  show  that,  on  the  one  hand,  abstention  is 
still  alive  and  well  in  the  Supreme  Court,  and  that  on  the  other  hand, 
there  is  no  danger  of  its  being  extended  too  far.  Under  the  circum- 
stances I  question  the  wisdom  of  codification.  The  issue  of  abstention 
usually  arises  in  suits  in  equity  to  enjoin  the  application  of  State 
statutes.  As  Mr.  Justice  Frankfurther  said  in  Railroad  Commhsion  v. 
Pullman  Company,  312  U.S.  496,  500-01  (1941),  the  principle  is  an 
appeal  to  the  discretion  of  the  chancellor,  and  "[tjhere  have  been  as 
many  and  as  variegated  applications  of  this  supple  principle  as  the 
situations  that  have  brought  it  into  play.'' 

He  went  on  to  say,  "Few  public  interests  have  a  higher  claim  upon 
the  discretion  of  a  Federal  chancellor  than  the  avoidance  of  needless 
friction  with  State  policies.  *  *  *"  I  see  no  sufficient  reason  now,  al- 
though I  did  see  one  a  few  years  ago,  to  attempt  to  freeze  such 
discretion  into  a  mold,  even  one  that  may  seem  relatively  well  de- 
signed. I  could  see,  for  example,  much  more  reason  for  abstention  in 
a  case  involving  the  hair  length  of  high  school  students  than  in  one 
concerned  with  the  rights  of  black  citizens.  I  know  Professor  Wright 
is  going  to  suggest  codification  would  have  prevented  the  conflict  be- 
tween the  two  cases  I  mentioned,  but  uncertainty  of  State  law  has 
always  been  recognized  as  a  ground  for  abstention.  The  uncertainty  is 
when  the  Supreme  Court  will  regard  the  State  laws  as  uncertain.  I 
am  unable  to  see  how  any  statute  is  going  to  remedy  that. 

If  there  is  to  be  codification,  a  good  deal  more  thought  is  needed 
about  the  details.  As  I  read  the  draft,  once  a  stay  of  the  Federal  action 
is  granted,  all  issues  are  to  be  determined  by  the  State  court,  unless 
"the  State  proceeding  proves  ineffective  in  reaching  a  prompt  a.nd 
final  disposition  on  the  merits."  Unless  the  stay  of  the  Federal  action 
is  vacated  on  this  ground,  itself  not  easy  to  apply,  all  proceedings  take 
place  in  the  State  court,  subject  only  to  Supreme  Court  review.  This 
would  have  the  useful  effect  of  avoiding  litigation  of  only  part  of  the 
case  in  the  State  courts  and  a  return  visit  to  the  Federal  courts,  the 
troublesome  compromise  struck  by  the  Supreme  Court  in  the  England 
case.  This  is,  indeed,  a  salutary  provision  in  the  ALI  draft,  and  Con- 
gress might  be  well-advised  to  overrule  the  England  decision.  But  un- 
der the  draft,  the  trade-off  is  that  abstention  cannot  be  ordered  unless 
tlie  court  finds  "(4)  that  the  parties'  claims  of  Federal  right,  if  any, 
including  any  issues  of  fact  material  thereto,  can  be  adequately  pro- 
tected by  review  of  the  State  court  decision  by  the  Supreme  Couit  of 
the  United  States."  I  do  not  see  how  this  could  be  practically  applied. 
Is  the  Federal  court  to  take  into  account  that  the  State  court  may  be  less 
likely  to  rule  for  the  plaintiff  and  the  plaintiff  would  thus  depend  on 
the  vicissitudes  of  certiorari  ?  This  is  not  the  kind  of  prediction  a  Fed- 
eral cor.)-t  should  make.  Again  the  Commentary  places  much  stress  on 
Federal  factfinding ;  the  inference  is  that  there  should  never  be  absten- 
tion where  somethmg  may  turn  on  the  facts.  But  "facts"  are  one  of 
those  open-ended  terms  the  law  has  never  succeeded  in  defining. 
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Are  such  things  as  the  degree  of  harm  a  State  statute  does  to  a  plain- 
tiff or  the  reasonableness  of  the  State's  interest  facts?  If  so,  and  if 
abstention  is  banned  in  such  cases,  the  "pedigree"  given  abstention  by 
subsection  1371  (c)  will  turn  out  to  have  been  the  kind  found  m  obitu- 
ary notices.  For  the  time  being,  subject  to  the  possible  desirability  of 
legislative  repeal  of  the  England  decision,  I  would  allow  the  courts  to 
exercise  a  sound  discretion  without  being  frozen  by  statutory  provi- 
sions which,  because  of  the  infinite  variety  of  situations  that  may  arise, 
could  turn  out  to  have  an  unintended  effect,  and  for  which  there  is  now 
no  demonstrated  need. 

I  would  conclude  by  saying  that  I  hope  that,  in  hitting  these  high 
spots  and  in  disagreeing  with  some,  I  will  not  be  considered  as  taking 
a  generally  negative  attitude  on  the  Federal  question  portion  of  S.  1876. 
I  simply  have  not  thought  it  worth  while  to  deal  with  the  many  portions 
with  which  I  find  mvself  in  full  agreement.  It  is  the  excellence  of  the 
Reporter-s  work,  particularly  that  of  Professor  Wright,  who  was 
charged  with  the  immediate  responsibility  for  these  sessions,  that  has 
made  it  possible  for  me  to  concentrate  on  a  relatively  few  areas  of 
difference. 

Thank  you. 

Senator  Burdick.  Thank  you.  Judge  Friendly.  Without  objection 
the  text  of  your  prepared  statement  will  be  entered  in  the  record  at 
this  point. 

(The  statement  follows:) 

Statement  of  Henry  J.  Friendly,  Chief  Judge,  U.S.  Court  of  Appeals  for  the 
Second  Circuit,  Before  the  Subcommittee  on  Improx'ements  in  Judicial 
Machinery  of  the  Committee  on  the  Judiciary.  U.S.  Senate,  Relating  to 
the  Portions  of  S.  1876  Dealing  With  General  Federal  Question  Jurisdic- 
tion. Three-Judge  Courts  and  Abstention,  May  16,  1972 


It  is  a  privilege  for  a  Federal  judge  to  be  able  to  appear  before  this  subcom- 
mittee with  respect  to  the  portions  of  S.  1876  dealing  with  general  Federal  ques- 
tion jurisdiction,  three-judge  courts,  and  abstention.  The  Federal  courts  are 
being  very  heavily  pressed  :  and  the  situation  is  bound  to  worsen  unless  Congress 
takes  action  that  will  enable  them  to  spend  their  time  on  matters  for  which  they 
have  peculiar  competence.  Jurisdictional  reforms  that  might  have  seemed  only 
a  pleasant  intellectual  luxury  when  the  American  Law  Institute  undertook  the 
study  that  hns  led  to  S.  1876  have  now  become  a  matter  of  urgent  practical  neces- 
sity. Limitation  of  Federal  jurisdiction  should  not,  of  course,  be  viewed  as  an 
end  in  itself ;  it  is  rather  a  means  for  the  effective  performance  of  more  important 
tasks,  many  of  these  arising  from  substantive  legislation  enacted  by  Congress 
while  the  ALI  Study  was  in  progress  or  since  it  has  been  completed.  By  the  same 
token,  proposals  for  augmented  jurisdiction,  such  as  the  subcommittee  is  con- 
sidering today,  must  sustain  a  heavier  burden  of  proof  than  when  the  In.stitute 
was  making  its  study. 

I  should  begin  by  disclosing  that  I  am  a  member  of  the  Council  and  Executive 
Committee  of  the  institute,  and  that  I  served  as  one  of  the  advisors  on  \h^  fed- 
eral jurisdiction  study.  To  such  extent  as  I  favor  portions  of  S.  1876,  the  Sub- 
committee should  take  this  background  into  account.  What  also  needs  preliminary 
explanation  is  that  I  am  not  in  full  agreement  with  the  portions  of  the  Bill  under 
discussion  today.  To  some  extent  this  disagreement  was  expressed  when  the 
matter  Avas  before  the  Institute.  To  a  further  extent  it  is  the  result  of  added 
stiidy  and  reflection,  particularly  in  light  of  the  explosion  in  the  case  loads  of 
the  federal  courts  since  the  Institute  began  its  work  in  1961. 

AVhen  the  Reporters  and  their  advisors  started,  there  was  no  sense  that  the 
federal  courts  were  under  particular  pressure,  and  no  reason  to  have  onp.  As  a 
result  of  the  19.'iS  lesrislntion  which  raised  to  $10,000  the  jurisdictional  amount 
in  diversity  and  general  federal  question  cases  and  broadened  the  definition 
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of  corporate  citizenship  to  include  tlie  state  of  the  corporation's  principal  place 
of  business,  filings  in  the  district  courts  in  1961  were  substantially  lower  than 
the  highs  recorded  in  1953  and  1954.  Even  in  196S,  when  the  Institute  finished 
its  work,  the  filings  had  simply  risen  to  the  level  of  15  years  before,  whereas 
Congress  had  increased  the  number  of  district  judgeships  by  some  50%.  The 
Reporters  and  advisors  consequently  proceeded  on  the  assumption  that  there 
was  nothing  wrong  with  the  total  case  load  of  the  district  courts.  The  desideratum, 
broadly  stated,  was  to  eliminate  the  most  indefensible  portion  of  the  diversity 
jurisdiction,  to  wit,  the  action  by  the  instate  plaintiff  against  the  outstate  de- 
dendant,  and  replace  it  with  what  was  thought  would  be  a  roughly  corresponding 
increase  in  federal  question  litigation.  The  Institute  ended  its  work  just  when 
the  explosion  began. 

As  against  the  88.561  district  court  filings  in  1961  and  the  104,020  in  1968, 
filings  in  1971  amounted  to  1.36.553.  The  rate  of  increase  in  filings  in  the  courts 
of  appeals  has  been  much  greater,  from  4,204  in  1961  to  12.788  in  1971.  There 
may  be  room  for  fair  debate  whether  increased  filings  in  the  district  courts 
cannot  be  handled  by  more  judges,  although  Congress  should  realize  that  this 
also  means  more  supporting  personnel  and  new^  or  larger  courthouses.  However, 
for  reasons  not  appropriate  to  detail  here,  further  substantial  increase  cannot 
be  accommodated  by  the  courts  of  appeals  or  the  Supreme  Court.  In  consequence, 
one  must  take  a  far  sharper  look  at  broadening  jurisdiction  even  in  the  federal 
question  area  than  seemed  necessary  when  the  Institute  was  making  its  study. 


The  two  major  innovations  proposed  in  general  federal  question  jurisdiction 
are  eliminating  the  $10,000  requirement  for  the  invocation  of  federal  jurisdiction 
and  allowing  removal  for  federal  defenses.  I  continue  to  favor  the  former,  al- 
though I  do  not  think  the  case  for  complete  elimination  is  beyond  fair  debate. 
However,  I  have  serious  reservations  concerning  the  scope  of  the  latter. 

There  is  obvious  appeal  in  the  position  that  a  person  claiming  a  right  con- 
ferred by  the  Constitution  or  a  law  or  a  treaty  of  the  United  States  should  be 
able  to  have  that  claim  passed  upon  by  a  federal  tribunal,  no  matter  how  small 
its  amount.  However,  we  must  recall  that,  but  for  a  single  exception  of  one 
year's  duration,  eighty-six  years  elapsed  before  Congress  conferred  general 
federal  question  jurisdiction  at  all ;  that  when  it  did,  it  imposed  a  jurisdictional 
amount ;  and  that  the  only  change  in  that  provision  in  the  last  97  years  has  been 
to  increase  this.  Yet,  while  this  is  the  truth  it  is  not  the  whole  truth.  Chapter  85 
of  the  Judicial  Code  specifies  a  large  number  of  matters  in  which  federal 
question  jurisdiction  exists  without  jurisdictional  amount.  Today  the  most 
important  of  these  is  §1343(3).  conferring  federal  jurisdiction  over  suits  "to 
redress  the  deprivation,  under  color  of  any  State  law,  statute,  ordinance,  regula- 
tion, custom  or  usage,  of  any  right,  privilege  or  immunity  secured  by  the  Con- 
stitution of  the  United  States  or  by  any  Act  of  Congress  providing  for  equal 
rights  of  citizens  or  persons  within  the  jurisdiction  of  the  United  States".  In 
Lynch  v.  Household  Finance  Corp.,  decided  on  March  23  of  this  year,  the  Supreme 
Court  read  this  so  as  to  include  every  conceivable  attack  on  the  constitutionality 
of  state  action. 

Although  I  think  your  predecessors  of  a  century  ago  would  be  surprised  to 
discover  that  they  intended  the  Act  of  1871  to  Enforce  the  Fourteenth  Amend- 
ment to  embrace  a  claim  by  a  corporation  tliat  a  state  regulatoi-y  or  tax  statute 
violated  the  commerce  clause,  we  now  know  that  they  did,  although  Congress 
is,  of  course,  at  liberty  to  provide  otherwise. 

The  area  where  a  jurisdictional  amount  for  federal  question  cases  is  most 
offensive,  particularly  after  the  Lynch  decision,  consists  of  suits  against  federal 
officers  or  agencies  to  enjoin  or  require  action  alleged  to  be  forbidden  or  required 
by  federal  law.  Such  actions  do  not  differ,  except  in  form,  from  the  review  which 
most  statutes  specifically  permit  regardless  of  the  amount  involved.  A  pertinent 
example  of  the  latter  is  the  provision  for  review  of  actions  of  the  Social  Security 
Administration  with  respect  to  disability  pensions,  where  the  amount  involved 
often  does  not  approach  $10,000. 

But  there  are  instances  where  Congress  has  neither  provided  for  nor  excluded 
such  review,  and  it  is  in  these  that  the  problem  of  jurisdictional  amount  arises. 
The  Administrative  Conference  recommended  that  Title  28  should  be  amended 
"to  eliminate  any  requirement  of  a  minimum  jurisdictional  amount  before  U.S. 
district  courts  may  exercise  original  jurisdiction  over  any  action  in  which  the 
plaintiff  alleges  that  he  has  been  injured  or  threatened  with  injury  by  an  officer 


755 

or  employee  of  the  United  States  or  any  agency  thereof,  acting  under  coh)r  of 
Federal  law."  For  reasons  already  indicated,  the  added  burden  on  the  federal 
courts  would  not  be  large.  I  strongly  support  this  recommendation. 

The  remaining  general  federal  question  cases  fall  into  two  principal  classes: 
suits  by  citizens  against  state  officers  and  suits  between  private  citizens.  Under 
the  Supreme  Court's  recent  ruling  the  former  are  now  cognizable  in  federal 
court  without  regard  to  amount,  under  the  jurisdictional  implementation  of  the 
Civil  Rights  Act,  if  the  .state  action  is  alleged  to  have  violated  the  Constitution. 

However,  the  $10,000  amount  is  required  if  the  complaint,  even  in  what  we 
would  all  consider  a  genuine  civil  rights  action,  alleges  merely  that  the  state 
has  violated  a  federal  statute,  unless  the  statute  be  one  providing  for  equal 
rights  of  citizens,  a  phrase  that  has  properly  been  given  a  rather  nari-ow  mean- 
ing. Suits  between  private  citizens  generally  will  not  be  cognizable  in  the  ab- 
sence of  the  jurisdictional  amount  unless  there  is  a  specific  provision  for  such 
suits  in  the  relevant  statute  or  they  arise  under  one  of  the  types  of  statute 
described  in  Chapter  8.j,  notably  "any  Act  of  Congress  regulating  commerce 
or  protecting  trade  or  commerce  against  monopolies". 

One  thing'  which  seems  plain  is  that  the  present  patch-work  structure  is  inde- 
fensible :  Congress  should  move  in  one  direction  or  the  other.  It  is  impossible, 
for  example,  for  me  to  comprehend  why  there  should  be  no  requirement  of 
jurisdictional  amount  with  respect  to  actions  arising  under  federal  regulatory 
statutes  drawing  in  part  on  the  commerce  clause  but  there  .should  be  one  under 
regulatory  statutes  exclusively  based  on  other  powers. 

A  good  example  of  what  seems  to  be  the  absurdity  of  the  present  regime  is  a 
recent  ease  where  our  circuit  was  constrained  to  dismiss  for  lack  of  jurisdiction- 
al amount  an  action  raising  an  important  question  of  the  validity  of  New  York 
and  New  Jersey  legislation  under  the  congressionally  approved  compact  estab- 
lishing tlie  Port  of  5\ew  York  Authority.  The  distinction  whereby  no  jurisdiction- 
al amount  is  required  for  actions  challenging  acts  of  state  officers  as  violating 
the  Constitution  but  is  normally  required  when  they  are  claimed  to  have  violated 
a  statute  has  proved  particularly  troublesome  in  the  growing  field  of  welfare 
litigations  in  a  recent  opinion  of  mine,  six  printed  pages  of  the  F.2d  reporter 
h.ad  to  be  devoted  to  a  discussion  of  jurisdictional  problems,  which  must  be  as 
tiresome  to  readers  as  they  were  to  me ;  when  we  finally  reached  the  merits, 
only  half  a  page  was  needed  to  sustain  the  plaintiffs'  claim  that  New  York's 
practices  with  respect  to  terminating  lienefits  under  federally  assisted  programs, 
although  not  unconstitutional,  violated  valid  federal  regulations.  Clearly  the 
case  was  appropriate  for  a  federal  court,  and  w^e  should  have  been  able  to  reach 
the  substantive  issue  without  delay. 

Since  Congress  must  move  in  one  direction  or  the  other,  I  would  favor  its 
moving,  as  §  1311(a)  proposes,  to  aboli.sh  the  requirement  of  jurisdictional 
amount  for  initial  invocation  of  jurisdiction  in  general  federal  question  cases. 
These  cases  miL'^t  be  tried  somewhere,  and  the  federal  courts  possess  greater 
expertise.  Although  precise  figures  are  lacking,  I  believe  the  added  load,  though 
substantial,  would  not  be  serious :  moreover  it  would  be  somewhat  counterbal- 
anced by  avoiding  the  difficult  jurisdictional  problems  arising  under  the  present 
.system. 

The  Subcommittee  has  doubtless  been  sti'uck  with  the  seeming  inconsistency 
of  the  proposed  abolition  of  jurisdictional  amount,  §  1311  (a  ).  in  respect  of  initial 
invocation  of  federal  jurisdiction  and  its  retention  as  a  basis  for  federal  defense 
removal,  §  1312(a)  (2).  But  the  more  Important  issue  lies  deeper.  I  question  how 
far  it  is  advisable  to  introduce  federal  defense  removal  on  a  broad  scale  when 
the  federal  courts  are  under  such  severe  pressui-e.  we  have  so  little  notion  what 
its  burdens  would  be,  and  there  has  been  no  empirical  showing  for  its  need. 

As  revealed  in  the  Commentary  (p.  198),  there  was  substantial  difference  of 
opinion  within  the  Institute  on  whether  removal  should  be  allowed  on  the  basis 
of  a  constitutional  as  contrasted  with  a  statutory  defense.  The  Advisors  and 
the  Council  opposed  this  but  the  Reporters  prevailed  in  the  annual  meeting. 
The  view  of  the  Advisors  and  the  Council  was  not  based,  of  course,  on  any 
lack  of  respect  for  the  Constitution.  It  was  founded  rather  on  a  fear  that  the 
provisions  of  that  great  instrument  are  necessarily  so  open-ended  that  imagina- 
tive defense  lawyers  would  manage  to  contrive  the  assertion  of  a  constittitional 
defense  in  a  great  number  of  cases  which  could  be  perfectly  well  handled  in 
the  state  courts.  Even  if  the  federal  court  were  subsequently  to  hold  on  motion 
to  remand  the  assertion  unsubstantial  and  to  remand,  much  time  and  expense 
would  be  incurred,  both  by  the  parties  and  by  the  courts — indeed,  these  are  the 
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cases  where  removal  is  at  its  worst.  The  Reporters  thought  these  fears  were 
exaggerated  and  convinced  the  annual  meeting  to  that  effect.  They  have  not 
convinced,  me.  To  the  contrary,  the  emergence  of  public  interest  lawyers,  many 
of  whom  have  chronic  federalitis,  makes  me  certain  that  the  advisors  and  the 
Council  were  right. 

In  fact  the  bill  does  not  have  the  beautiful  logic  that  the  Commentary  asserts. 
Two  constitutional  defenses  are  barred  as  grounds  of  removal — defenses  that 
the  defendant  could  not  be  constitutionally  subjected  to  process  in  the  courts 
of  the  state,  and  defenses  asserting  that  recognition  of  a  prior  judgment  is 
required  by  the  full  faith  and  credit  clause,  §  1311(b)  (S)  (9).  Furthermore 
the  categories  of  actions  excluded  from  removal  by  §  1311(b)  (6)  and  (7)  are 
of  the  sort  in  which  constitutional  defenses  are  peculiarly  likely  to  be  proffered. 
If  determination  by  a  state  court  subject  to  Supreme  Court  review  is  suflScient 
in  these  cases,  why  not  in  all? 

Perhaps  the  largest  class  of  cases  where  removal  would  be  effected  on  the 
basis  of  a  constitutional  defense  under  the  Reporters'  proposal  would  be  actions 
for  defamation  or  loss  of  privacy.  The  defendant  would  almost  always  assert 
a  violation  of  IJeic  York  Times  v.  Sullivan,  376  U.S.  254  (1964)  and  its  progeny, 
and  even  if  the  $10,000  requirement  were  retained,  it  would  not  be  effective 
in  such  eases,  where  complaints  generally  seek  astronomical  amounts. 

Despite  what  is  said  in  the  Commentary  (p.  199),  federal  courts  have  more 
important  functions  today  than  trying  defamation  suits  not  otherwise  within 
federal  jurisdiction.  If  there  is  evidence  that  state  courts  have  not  been  properly 
applying  the  Neiv  York  Times  doctrine,  the  Reporters  have  not  cited  it.  Another 
type  of  action  that  would  be  rather  regularly  removed,  if  the  jurisdictional 
amount  requirement  for  federal  defense  removal  were  abolished,  as  has  been 
strongly  urged,  would  be  eviction  suits  by  public  housing  authorities,  by  owners 
of  publicly  assisted  housing,  or  even,  in  some  cases,  by  private  citizens.  Pro- 
ceedings for  civil  commitment  would  he  another  fertile  ground  for  a  constitu- 
tional defense ;  proceedings  for  civil  contempt  for  refusal  to  answer  questions 
would  be  another.  We  are  witnessing  the  development  of  a  new  set  of  due  process 
concepts  that  have  wide  implications  on  such  subjects  as  conditional  sale  con- 
tracts, distraint,  garnishment,  and  cognovit  judgments.  We  thus  cannot  predict 
what  the  added  burden  from  removal  on  the  basis  of  a  federal  constitutional 
defense  would  be,  and  we  cannot  now  afford  to  take  risks  that  some  might  have 
regarded  as  not  unreasonable  in  1968. 

I  am  by  no  means  convinced  that  state  judges  cannot  be  relied  upon  to  enforce 
constitutional  rights  when  asserted  as  defenses,  subject  to  Supreme  Court 
review.  Indeed,  I  think  it  unfortunate  that  we  may  be  drifting  into  a  state  of 
affairs  where,  except  in  criminal  cases,  state  judges  are  being  largely  deprived 
of  a  role  in  enforcing  the  Constitution  they  have  sworn  to  support.  We  need  to 
think  more  often  of  what  Hamilton  wrote  in  The  Federalist : 

"*  *  *  the  national  and  state  systems  are  to  be  regarded  as  ONE  WHOLE. 
The  courts  of  the  latter  will  of  course  be  natural  auxiliaries  to  the  execution 
of  the  laws  of  the  union,  and  an  appeal  from  them  will  as  naturally  lie  to  that 
tribunal,  which  is  destined  to  unite  and  assimilate  the  principles  of  natural 
justice  and  the  rules  of  national  decisions." 

If  Congress  is  concerned,  as  the  Reporters  are  (p.  198)  but  I  am  not,  over 
allowing  removal  where  the  plaintiff  asserts  a  constitutional  claim  but  not 
where  the  defendant  asserts  a  constitutional  defense.  I  would  solve  the  dilemma 
by  denying  removal  in  both  instances;  statistics  cited  by  the  Reporters  (p.  192) 
show  that  the  right  to  remove  where  the  plaintiff  has  asserted  a  federal  claim 
of  any  sort  has  been  rarely  exercised,  and  the  number  of  such  removals  based  on 
the  plaintiff's  assertion  of  a  constitutional  claim  must  be  smaller  still.  On  the 
other  hand  the  Reporters'  argument  that  the  small  number  of  such  cases  shows 
there  is  no  danger  in  federal  constitutional  defense  removal  does  not  parse.  The 
plaintiff  with  a  constitutional  claim  will  normally  sue  in  the  federal  court  in  the 
first  place  and  the  question  of  removal  therefore  does  not  arise.  I  strongly 
urge  that  Congress  should  adopt  the  position  taken  by  the  Institute's  Council 
and  the  advisors  and  not  allow  removal  for  a  constitutional  defense. 

Removal  for  a  defense  based  on  a  federal  statute  stands  differently.  Unlike 
the  Constitution  many  such  statutes  are  rather  technical ;  probably  most  state 
judges  would  be  happy  to  be  relieved  of  the  need  to  deal,  for  example,  with  the 
occasional  case  where  a  defense  is  predicated  on  federal  securities  legislation. 
While  I  have  no  serious  objection  to  removal  on  the  basis  of  a  substantial  de- 
fense under  a  federal  statute,  it  might  be  well  for  Congress,  in  the  absence  of  a 
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greater  demonstration  of  need  than  now  exists,  to  consider  confining  this  to  three 
categories  for  the  time  being : 

The  first  would  be  where  the  defense,  if  it  had  been  stated  as  a  claim,  would 
be  one  over  which  the  federal  courts  would  have  exclusive  jurisdiction,  typically 
a  defense  based  on  the  antitrust  laws.  Here  we  have  a  legislative  judgment  that 
litigation  may  properly  be  carried  on  only  in  a  federal  court,  and  while  thus  far 
Congress  has  provided  this  only  for  the  assertion  of  claims,  the  same  policy 
exists  with  respect  to  defenses.  Furthermore,  removal  in  such  cases  would  solve 
the  vexing  problem  whether  rejection  of  the  defense  in  a  state  action  precludes 
subsequent  consideration  of  the  same  issue  in  a  federal  action. 

A  second  type  of  case  for  removal  would  be  where  the  defendant  alleged  that 
the  entire  area  in  which  the  plaintiff's  claim  rested  had  been  preempte<l  by  fed- 
eral legislation.  The  "arguably  subject"  doctrine  in  labor  disputes,  exemplified 
by  last  years  decision  in  Amalgamated  Ass'n  of  Street  Elec.  Ry.  d  Motor  Coach 
Employees  v.  Lockridge,  403  U.S.  274  (1971),  is  a  prime  example.  Although  the 
Reporters  claim  this  "would  be  difficult  to  put  into  workable  statutoi-y  form" 
(p.  193),  I  have  more  confidence  in  their  drafting  ability  than  they  profess. 

I  would  also  allow  removal  where  the  defendant  relied  upon  a  treaty.  Such 
cases  are  few  and  there  is  a  peculiar  fitness  in  having  a  court  of  the  United 
States  pass  on  a  claim  that  allowing  a  plaintiff  to  recover  would  involve  this 
country  in  a  breach  of  its  international  obligations. 

If  objection  is  made  to  allowing  removal  for  a  defense  based  on  a  federal 
statute  only  in  these  three  instances  whereas  there  is  a  broader  right  of  removal 
if  a  statute  is  the  basis  for  plaintiff's  claim,  I  would  answer  that  we  know  the 
latter  has  not  been  a  significant  burden  and  we  do  not  know  what  the  former 
would  be,  and  there  has  been  no  demonstration  of  its  need.  However,  as  indi- 
cated, I  would  not  strongly  oppose  federal  defense  removal  if  this  were  limited 
to  statutes  and  treaties  as  distinguished  from  constitutional  defenses.  If  fe<iei-al 
defense  removal  is  to  go  beyond  the  three  categories  I  have  mentioned,  I  would 
retain  the  requirement  of  a  $10,000  jurisdictional  amount. 

in. 

The  case  for  radical  amendment  of  28  U.S.C.  §§  2281  and  2282,  providing  for 
three-judge  courts  in  constitutional  litigation,  has  been  so  well  stated  in  the 
Commentary  to  the  Institute's  proposals  tliat  there  is  little  I  can  add.  Section 
2281  was  stimulated  by  the  high-handed  attitude  of  some  federal  district  judges 
toward  state  regulatory  and  tax  statutes.  No  one  quite  knows  the  purpose  of 
§  2282  but  I  would  guess  that  its  date,  1937,  was  not  without  significance.  Both 
provisions  seem  to  have  overlooked  that  any  sensible  district  judge  would  stay 
an  order  enjoining  a  state  or  federal  statute  as  unconstitutional,  at  least  pending 
an  application  to  a  court  of  appeals  for  a  further  stay,  and  that  the  court  of 
appeals  could  act  if  he  did  not.  Section  2282  also  ignored  other  provisions  in 
the  same  act  which  amply  protected  the  rights  of  the  United  States  against  slap- 
happy  invalidation  of  acts  of  Congress  by  district  judges. 

A  few  absurdities  of  the  present  statutes  are  not  fully  portrayed  in  the  ALI 
Commentary.  "We  get  appeals  where  the  district  judge  has  refused  to  seek 
the  convocation  of  a  three-judge  court  because  he  does  not  regard  the  constitu- 
tional attack  on  a  state  statute  as  substantial  and  three  circuit  judges  agree 
that  the  statute  is  constitutional,  yet  they  feel  hound  to  reverse  because  the 
attack  was  not  insubstantial.  On  the  other  side,  we  have  had  a  case  where  the 
district  judge  refused  to  ask  for  a  three-judge  court  because  he  thought  the 
attack  on  a  state  regulation  was  not  substantial  but  the  three  circuit  judges 
consider  not  only  that  the  attack  was  substantial  but  that  the  regulation  is 
unconstitutional.  Can  we  reverse  on  the  merits  or  must  we  order  a  three-judge 
court,  on  which  I  could  designate  myself  and  one  of  my  colleagues?  The  Com- 
mentary does  not  adequately  develop  the  peculiar  wastes  of  three-judge  courts 
when  evidence  must  be  taken. 

Usually  we  are  able  to  coerce  the  parties  into  submitting  this  by  deposition, 
but  I  have  sat  on  one  three-judge  court  where  that  could  not  be  done.  This 
was  the  famous  frozen  stuffed  turkey  case,  Swift  &  Co.  v.  Wicl'liam,  382  U.S. 
Ill  (19r>r)),  vviiere  we  invited  a  Supreme  Court  decision  that,  despite  an  earlier 
confusing  pronouncement,  a  three-judge  court  was  not  required  when  the  claim 
of  unconstitutionality  was  a  conflict  between  a  state  and  a  federal  statute.  It 
is  ridiculous  for  three  judges  to  have  to  hear  evidence  when,  as  is  almost  always 
true  in  such  cases,  there  are  no  real  issues  of  credibility.  One  minor  problem 
we  encountered  during  that  trial  was  what  to  do  with  a  sample  frozen  bird 
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when  we  adjourned  court  around  7:00  P.M.  and  the  courthouse  cafeteria  was 
closed.  I  left  the  problem,  and  the  turkey,  in  the  hands  of  my  law  clerk  and 
hope  he  sjolved  it  in  the  only  sensible  way.  I  did  not  inquire. 

In  view  of  the  amendment  introduced  by  Senator  Burdick  on  April  27,  1972,  I 
assume  that  I  can  disregard  the  more  modest  proposal  of  the  Institute  and  that 
the  choice  lies  between  the  Senator's  amendment  and  the  proposal  of  the  Judicial 
Conference  of  the  United  States  as  set  forth  at  pp.  78^79  of  its  ISTO  Report  and 
embodied  in  Representative  Celler's  bill,  H.R.  3805.  Both  of  these,  broadly  speak- 
ing, abolish  the  three-judge  court  in  constitutional  litigation ;  I  heartily  applaud 
thi.s  objective.  I  have  no  doubt  the  Institute  would  have  gone  that  far  if  it  could 
have  foreseen  that  such  cases  would  grow  from  128  in  1968  to  277  in  1971,  with  no 
end  in  sight. 

The  two  principal  differences  I  have  noted  are  these  :  Senator  Burdick's  amend- 
ment would  preserve  the  three-judge  court  in  Congressional  or  state-wide  reap- 
portionment cases.  Despite  my  distaste  for  three-judge  courts,  I  approve  this.  It  is 
more  acceptable  if  such  cases  are  heard  by  a  court  whose  members  include  ad- 
herents of  more  than  one  political  party. 

The  other  is  that  the  Senator's  amendment  does  not  include  the  provision  of  the 
Judicial  Conference  proposal  that  a  state  attorney  general  may  take  a  direct 
appeal  to  the  Supreme  Court  from  an  injunction  against  the  enforcement  of  a 
state  statute  "for  repugnance  to  the  Constitution  of  the  United  States"  if  he  files 
''a  certificate  stating  that  immediate  consideration  of  the  appeal  by  the  Supreme 
Court  is  of  general  public  importance  in  the  administration  of  justice."  [There 
is  no  need  for  such  a  provision  in  favor  of  the  Attorney  General  of  the  United 
States  in  view  of  the  broader  provision  of  28  U.S.C.  §  1252  :] 

I  am  somewhat  ambivalent  about  this.  Its  advantage  is  in  lessening  the  burdens 
on  the  Supreme  Court,  especially  if  state  attorneys  general  were  not  to  take  seri- 
ously the  certificate  requirements  of  H.R.  3805.  However,  the  burden  would  sim- 
ply be  postponed  in  cases  where  if  the  court  of  appeals  affirmed,  since  28  U.S.C. 
§  1254(2)  would  then  allow  an  appeal  as  of  right.  Its  disadvantages  are  two  : 

One  is  in  increasing  the  workloads  of  the  courts  of  appeals  by  routing  to 
them  cases  presenting  difficult  constitutional  questions  on  which  their  decision 
may  be  of  little  moment  or  usefulness  and,  more  important,  added  delay,  prob- 
ably of  at  least  a  vear,  during  which  the  injunction  will  often  have  been  stayed. 
A  partial  answer  to  the  latter  is  the  provision  of  28  U.S.C.  §  1254(1)  permitting 
the  Supreme  Court  to  grant  certiorari  l:>efore  as  well  as  after  judgment  by  a 
court  of  appeals.  A  partial  reply  to  the  partial  answer  is  that  the  Court  has 
been  most  reluctant  to  use  this  power. 

Although  this  issue  is  not  of  the  sort  on  which  anyone  would  engage  in  violent 
))attle,  I  have  a  slight  preference  for  the  Judicial  Conference  proposal.  One 
reason,  which  Congressmen  are  more  competent  to  evaluate  than  I,  is  that  I 
should  think  the  states  would  find  it  moi-e  acceptable  and  that  it  would  there- 
fore stand  a  better  chance  of  the  early  enactment  we  so  much  need.  Also  passage 
of  H.R.  3805,  with  whatever  minor  amendments  may  be  in  order,  would  avoid 
any  necessity  for  another  reference  to  the  Judicial  Conference. 

One  point  that  seems  to  have  gotten  lost  in  the  shuffle  is  the  Institute's 
proposal  that  actions  for  declaratory  judgments  of  unconstitutionality  of  legis- 
lation, whether  federal  or  state,  should  be  assimilated  to  suits  for  injunctions. 
The  reasons  are  well  stated  in  the  Commentary,  pp.  322-23.  So  long  as  the  three- 
judge  court  exists  in  its  present  broad  form,  it  would  be  a  mistake  to  make  this 
change:  sometimes  the  plaintiff  fails  to  seek  an  injunction  and  the  need  for 
convoking  such  a  court  can  thus  l>e  avoided.  But  once  we  have  a  rational  pro- 
vision, whether  this  be  Representative  Celler's  or  Senator  Burdick's,  or  some 
combination  of  the  two,  the  distinction  itself  becomes  irrational. 

i  hope  you  will  forgive  me  for  making  a  plea  that  this  subject  of  three-judge 
courts  in  "constitutional  litigation  should  be  separated  out  for  speedy  Congres- 
sional action  without  awaiting  the  verdict  on  S.  1876.  Many  items  in  S.  1876  are 
conti'oversial  and  one  could  not  suppose,  or  even  legitimately  desire,  that  it 
should  become  law  in  1972.  But,  so  far  as  I  am  aware,  there  has  been  no  real 
opposition  to  the  Judicial  Conference's  proposal  to  abolish  three-judge  courts 
in  constitutional  litigation. 

Whpu  Congress  is  doing  this  in  one  way  or  another,  it  should  also — although 
I  realize  this  is  not  within  the  strict  letter  of  your  invitation  to  me — reyieal  the 
outmoded  provisions  of  Ch.  157  for  the  review  of  Interstate  Commerce  Commis- 
sion orders  and  provide  that  such  orders,  like  those  of  all  other  independent 
regulatory  agencies  shall  be  reviewed  in  the  courts  of  appeals.  Thirty-three  years 
have  passed  since  Chief  Justice  Stone  first  asked  Congress  to  end  the  burdens 
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which  the  present  form  of  review  imposes  both  on  the  lower  courts  and  the 
Supreme  Court.  The  Commission  became  converted  in  1963  and  has  recom- 
mended a  change  in  each  annual  report  thereafter.  The  Administrative  Con- 
ference joined  in  1968. 

As  I  understand  it,  what  has  impeded  action  has  not  been  any  enthusiasm 
for  three-judge  courts  and  mandatoiy  Supreme  Court  review,  but  a  dispute 
between  the  Department  of  Justice  and  the  Commission  whether  the  reform  should 
be  accomplished  by  including  the  ICC  in  the  general  administrative  review 
statute,  28  U.S.C.  §§  2341-50,  which  assigns  a  larger  role  to  the  Attorney  General, 
or  by  treating  it  like  other  independent  agencies,  such  as  the  FTC,  FPC,  SEC, 
NLRB  and  CAB.  While  I  can  understand  our  oldest  independent  regulatory 
agency's  feeling  that  it  should  not  be  treated  with  less  dignity  than  its  juniors,  the 
dispute  strikes  me  as  of  consummate  unimportance.  In  any  event,  I  gather 
that  the  Commission  has  now  yielded,  and  there  is  no  reason  why  the  bill 
forwarded  a  year  ago  by  the  Administrative  Conference  should  not  be  promptly 
enacted — even  in  an  election  year. 


The  third  subject  I  have  been  asked  to  discuss  is  the  section  on  abstention, 
§  1371.  Since  subdivisions  (a)  and  (b)  in  effect  continue  existing  statutes  which 
have  proved  quite  satisfactory,  I  take  it  that  the  Subcommittee's  interest  lies 
mainly  in  subdivisions  (c)  and  (d)  which  attempt  to  codify  the  judge-made 
general  abstention  doctrine. 

The  Institute's  attempt  was  to  give  abstention  what  a  critic  has  called  "an 
honest  statutory  pedigree"  but  a  limited  one.  The  draft  reflects  an  attempt  to 
guard  agains  two  dangers.  On  the  one  hand,  the  Institute  believed  the  doctrine 
had  gone  too  far.  On  the  other  hand,  there  was  a  fear  that  its  opponents  on 
the  Supreme  Court,  spurred  by  the  retirement  of  the  doctrine's  leading  advocate, 
Mr.  Justice  Frankfurter,  and  relying  on  the  powerful  opinion  of  its  chief  de- 
tractor, Mr.  Justice  Douglas,  in  England  v.  Louisiana  State  Boai'd  of  Mecbical  Ex- 
amiiicrs.  .37.1  U.S.  411,  423  (1964),  might  destroy  it  altogether.  Hence  the  effort 
to  enact  the  doctrine  with  what  were  considered  proper  limitations. 

History  has  shown  that  the  apprehensions  of  destruction  were  exaggerated.  In 
Rcetz  V.  Bozanich,  ,397  U.S.  82  (1970),  the  Court  in  a  unanimous  opinion  written, 
of  all  people,  by  Mr.  Justice  Douglas,  reversed  a  lower  court  for  declaring  that 
certain  Alaskan  fishing  laws  violated  the  Federal  Constitution  when  the  Alaska 
courts  had  not  yet  had  an  opportunity  to  pass  on  their  validity  under  the  con- 
stitution of  the  State.  Since  then  two  other  unanimous  decisions  have  reversed  on 
the  ground  of  failure  to  abstain.  In  one  the  courts  of  Puerto  Rico  might  have  con- 
strued the  challenged  statute  in  a  way  that  would  have  preserved  its  validity ; 
in  the  other  a  state  court  action  in  Florida  might  have  led  to  a  declaration  of 
a  violation  of  the  state  constitution  and  thereby  have  eliminated  the  federal 
question.  In  a  fourth  decision  a  divided  court  went  the  other  way,  with  Mr. 
Justice  Douglas  writing  for  the  majority.  Here,  as  in  Reetz  v.  Bozanich,  the 
statute  seemed  plainly  unconstitutional ;  the  question  was  whether  the  Supreme 
Court  of  Wisconsin  would  not  have  found  it  so  under  the  state  constitution  as 
it  was  thought  the  Alaska  court  might  do  in  Reetz.  If  their  is  a  tenable  distinction 
between  the  two  cases,  and  I  am  not  at  all  sure  there  is,  it  would  be  that  the 
Alaska  constitutional  provisions  had  no  federal  counterpart,  whereas  the  Wis- 
consin court  would  have  had  to  rely  an  the  same  considerations  of  due  process 
as  the  Supreme  Court. 

I  have  recounted  these  developments  since  §  137(c)  and  (d)  were  drafted  in 
order  to  show  that,  on  the  one  hand,  abstention  is  still  alive  and  well  and  that, 
on  the  other  hand,  there  is  no  danger  of  its  being  extended  too  far.  Under  the 
circumstances  I  question  the  wisdom  of  codification.  The  issue  of  abstention 
usually  arises  in  suits  in  equity  to  enjoin  the  application  of  state  statutes.  As 
Mr.  Justice  Frankfurter  said  in  Railroad  Comnfn  v.  Pullman  Co.,  312  U.S.  496, 
500-01.  (1941),  the  principle  is  an  appeal  to  the  discretion  of  the  chancellor, 
and  "[tjhere  have  been  as  many  and  as  variegated  applications  of  this  supple 
principle  as  the  situations  that  have  brought  it  into  play."  He  went  on  to  say, 
"Few  public  interests  have  a  higher  claim  upon  the  discretion  of  a  federal  chan- 
cellor than  the  avoidance  of  needless  friction  with  state  policies  ..."  I  see  no 
sufl5cient  reason  to  attempt  to  freeze  much  discretion  into  a  mould,  even  one  that 
may  seem  relatively  well  designed. 

I  could  see,  for  example,  much  more  reason  for  abstention  in  a  case  involv- 
ing the  hair  length  of  high  school  students  than  in  one  concerned  with  the  rights 
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of  black  citizens  to  equal  education,  employment  or  housing.  Again  the  case  for 
abstention  is  stronger  if  an  action  that  v.-ill  result  in  a  determination  is  already 
pending  in  the  state  courts,  as  it  was  in  the  Florida  case  cited.  This  reasoning 
is  reflected  in  H.R.  3805,  already  mentioned  in  the  discussion  of  three-judge 
courts,  which  directs  a  federal  court  to  enter  a  stay  if  such  an  action  is  pending 
and  the  state  court  has  itself  stayed  enforcement  of  the  statute. 

If  there  is  to  be  codification,  a  good  deal  more  thought  is  needed  about  the 
details.  As  I  read  the  draft,  once  a  stay  of  the  federal  action  is  granted, 
all  issues  are  to  be  determined  by  the  state  court,  unless  "the  State  proceeding 
proves  ineffective  in  reaching  a  prompt  and  final  disposition  on  the  merits."  Un- 
less the  stay  of  the  federal  action  is  vacated  on  this  ground,  itself  not  easy  to 
apply,  all  proceedings  take  place  in  the  state  court,  subject  only  to  Supreme  Court 
review. 

This  would  have  the  useful  effect  of  avoiding  litigation  of  only  part  of  the 
case  in  the  state  courts  and  a  return  visit  to  the  federal  courts,  the  troublesome 
compromise  struck  by  the  Supreme  Court  in  the  England  case.  But  the  trade-ofC 
is  that  abstention  cannot  be  ordered  unless  the  court  finds  "(4)  that  the  parties' 
claims  of  federal  right,  if  any,  including  any  issues  of  fact  material  thereto, 
can  be  adequately  protected  by  review  of  the  State  court  decision  by  the  Supreme 
Court  of  the  United  States."  I  do  not  see  how  this  could  be  practically  applied. 
Is  the  federal  court  to  take  into  account  that  the  state  court  may  be  less  likely  to 
rule  for  the  plaintiff  and  the  plaintiff  would  thus  depend  on  the  vicissitudes  of 
certiorari  ?  This  is  not  the  kind  of  prediction  a  federal  court  should  make.  Again 
the  Commentary  places  much  stress  on  federal  fact-finding ;  the  inference  is  that 
there  should  never  be  abstention  where  something  may  turn  on  the  facts.  But 
"facts"  are  one  of  those  open-ended  terms  the  law  has  never  succeeded  in 
defining. 

Are  such  things  as  the  degree  of  harm  a  state  statute  does  to  a  plaintiff  or  the 
reasonableness  of  the  state's  interest  "facts"?  If  so.  and  if  abstention  is  banned 
in  such  cases,  the  "pedigree"  given  abstention  by  §  1371(c)  will  turn  out  to  have 
been  the  kind  found  in  obituai-y  notices.  For  the  time  being.  I  would  allow  the 
courts  to  exercise  a  sound  discretion  without  being  frozen  by  statutory  provi- 
sions which,  because  of  the  infinite  variety  of  situations  that  may  arise,  could 
turn  out  to  have  an  unintended  effect,  and  for  which  there  is  now  no  demon- 
strated need. 

I  hope  that,  in  hitting  these  high  spots  and  in  disagreeing  with  some.  I  will 
not  be  considered  as  taking  a  generally  negative  attitude  on  this  portion  of 
S.  1876.  On  the  contrary,  it  is  the  excellence  of  the  Reporters'  work  that  has 
made  it  possible  for  me  to  concentrate  on  a  few  but  important  areas  of  differ- 
ence. 

Senator  Burdick.  You  made  a  very  excellent  contribution  this 
morning  and  I  would  say  in  general  that  we  find  a  lot  of  agreement 
on  those  high  spots. 

Judge  Frteist)ly.  We'll,  they  are  fairly  debatable  I  think. 

Senator  Burdick.  I  think  we  have  to  do  something  soon  and  I  agree 
with  you  about  the  three- judge  situation. 

Judge  Fptexdly.  This  year,  I  hope. 

Senator  Burdick.  I  see  you  suggest  we  do  it  through  separate  legis- 
lation so  as  not  to  impede  its  progress  by  anything  that  might  not  be 
passed.  Would  you  be  satisfied  if  we  dealt  differently  with  the  appor- 
tionment questions  ? 

Judge  Friendly.  Only  with  the  constitutional  questions  ? 

Senator  Burdick.  Only  with  the  apportionment  questions  on  the 
three- judge  courts. 

Judge  Friendly.  Well,  you  have  to  deal  with  them  one  way  or  iho, 
other.  Under  your  proposal  those  remain  and  I  see  the  reasons  for 
that  and  I  rather  favor  it,  but  on  the  other  hand  what  we  need  is  the 
complete  abolition  of  all  constitutional  questions  except  the  ones  you 
want  to  cull  out.  In  the  apportionment  cases,  for  instance,  there  may 
be  a  special  reason  for  preserving  them,  although  it  would  not  hurt  my 
feelings  if  they  were  abolished  there  also.  But  we  need  the  abolition 
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in  the  great  number  of  constitutional  cases  and  we  certainly  need  their 
abolition  on  ICC  cases.  I  have  to  sit  on  one  of  those  on  Thursday.  There 
is  no  reason  at  all  why  it  couldn't  have  been  handled  in  the  court  of 
appeals  much  more  easily. 

Senator  Burdick.  In  other  words,  my  point  is  we  would  abolish  it 
in  every  area  except  in  the  limited  area  of  apportionment? 

Judge  Friendly.  That  would  suit  me  fine.  Also,  as  Professor  Wright 
will  indicate,  there  are  certain  special  statutes  where  Congress  has 
made  a  policy  judgment,  notably  some  of  the  provisions  of  the  Civil 
Rights  Act.  I  think  those  should  be  preserved  as  the  Institute's  draft 
suggests  and  as  your  bill  suggests. 

Senator  Burdick.  Which  would  include  the  Chnl  Rights  Act  of 
196i? 

Judge  Friendlt.  Yes,  those  are  the  m.ost  important.  There  would 
be  very  few  of  those. 

Senator  Burdick.  As  far  as  the  abstention  question,  do  you  think 
that  cases  are  handled  quite  well  right  now  ? 

Judge  Friendly.  I  would  wait  and  see.  I  think  it  looks  as  if  it  would 
but  I  would  rather  wait  and  see  than  to  get  a  statute  whicli  is  going  to 
create  problems  of  interpretation.  I  don't  say  that  in  criticism.  Every 
statute  does.  But  I  don't  see  enough  gain  right  at  the  moment.  Con- 
gress can  always  move  in  and  do  it  if  it  vrants  to  but  at  the  moment  I 
would  like  to  see  what  the  Supreme  Court  does  over  the  next  few  years. 
The  one  thing  that  might  be  desirable  would  be  to  overrule  the  frac- 
tured method  of  decision  prescribed  in  the  England  case. 

Senator  Burdick.  In  other  words,  you  don't  think  this  area  presents 
any  crisis  or  any  particular  problem  at  the  moment?  _ 

Judge  Friendly.  No  ;  I  can  see  why  it  seemed  to  in  1968  but  I  don't 
think  it  does  in  view  of  what  has  happened  since  then. 

Senator  Burdick.  And  on  the  Federal  question,  you  seem  to  be  in 
agreem.ent  with  the  legislation  except  in  the  areas  of  removal  and 

Judge  Friendly.  That  is  correct. 

Senator  Burdick  (continuing).  And  I  think  your  first  preference 
was  to  limit  the  removal  to  statutes  in  the  three  areas  you  described. 

Judge  Friendly.  Well,  as  I  say,  if  I  felt  sure  restrictions  in  diversity 
would  go  through,  I  would  go  all  of  the  way  on  statutes  but  until  I  am 
sure  I  would  prefer  to  have  it  limited  in  those  three  areas. 

Senator  Burdick.  Judge  Friendly,  I  can  give  you  no  assurance  that 
diversity  will  go  through. 

Judge  Friendly.  I  realize  that  won't  be  decided  until  the  last  vote 
is  taken.  Nobody  can  gi\"e  any  assurance  on  that. 

Senator  Burdick.  We  find  a  gulf  exists  between  the  trial  lawyers 
and  tlie  judges  on  that  question. 

Judge  Friendly.  Well,  the  trial  lawyers  sometimes  get  overwrought 
about  things  but  their  bark  may  be  worse  than  their  bite,  and  I  think 
they  would  find  life  goes  on  without  having  this  choice  of  forum.  As 
you  doubtless  know,  there  has  been  a  large  dropoff  in  the  proportion 
of  cases  contributed  by  diversity.  The  last  time  I  looked  at  the  figures 
there  hadn't  been  such  a  dropoff  in  absolute  numbers.  The  southern 
district  of  New  York,  I  think,  has  had  such  a  dropoff  in  absolute  num- 
bers and  we  attribute  that  to  the  changes  in  the  jury  system.  Now  the 
southern  district  of  New  York  gets  jurors  from  fairly  far  upstate  whose 
views  as  to  financial  matters  may  be  less  liberal  than  the  jurors  in  the 
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Supreme  Court  of  the  New  York  County,  which  draws  its  jurors  from 
Manhattan.  Perhaps  other  States  will  find  the  prospects  of  a  Federal 
trial  with  a  higher  verdict  and  so  forth  somewhat  less  enticing  than  it 
was  before  the  jury  system  was  changed.  But  in  any  event,  there  is  no 
justification  for  it  at  all.  I  would  abolish  the  whole  thing  except  for 
suits  by  real  foreigners  in  the  international  sense  and  some  things  like 
interpleaders  and  what  not. 

It  seems  to  me  to  be  perfectly  ridiculous,  with  the  new  tasks  that 
Congress  is  giving  us  every  year,  and  very  rightly  giving  us,  creating 
new  Federal  legislation  the  scope  of  wliich  I  don't  think  anybody  ap- 
preciates, that  we  should  be  trying  automobile  accident  cases  and'suits 
on  insurance  policies.  We  are  not  particularly  good  at  it  and  if  we  were, 
there  are  too  many  more  important  things  for  us  to  do. 

Senator  Burdick.  Well  we  are  not  supposed  to  speculate  in  the  law 
but  let  us  speculate  anyway.  Suppose  we  have  no-fault  insurance  es- 
tablished across  the  land.  Wouldn't  that  make  a  big  difference  in  the 
caseiload  ? 

Judge  Friendly.  That  would  make  a  big  difference ;  yes.  However, 
I  feel  you  Should  take  automobile  accident  cases  out  of  the  courts  be- 
cause unhappily,  the  progress  of  no-fault  insurance  does  not  seem  to 
be  altogether  smooth.  I  was  quite  optimistic  earlier  this  year  as  the 
result  of  w^hat  happened  in  the  legislatures  last  year  but  we  have  had 
two  bad  blows.  In  New  York,  where  really  an  excellent  bill  was  intro- 
duced by  State  Senator  Gordon,  it  was  murdered.  The  other  one  was 
when  the  Supreme  Court  of  Illinois  felt  constrained  to  declare  its  no- 
fault  statute  imconstitutional  under  the  State  constitution.  As  I  un- 
derstand, the  reasons  for  which  it  was  declared  unconstitutional  are 
not  insurmountable  but  still,  to  have  one  of  the  chief  no-fault  statutes 
wiped  off  the  books,  and  what  seemed  to  me  to  be  the  very  likely  passage 
of  one  in  a  large  and  important  State  defeated — ^and  I'have  not  heard 
of  any  others  being  passed  this  year ;  but  maybe  there  were — I  just 
don't  think  we  can  look  on  that  as  a  panacea.  Of  course  I  know  there 
are  some  bills  in  Congress  on  that.  That  would  help. 

Even  if  no-fault  should  prevail,  it  seems  to  me  we  still  get  ridicu- 
lous things.  Why  a  suit  on  insurance  policy  ?  That  is  the  next  biggest 
head  of  diversity  jurisdiction.  That  strikes  me  as  just  as  absurd  as 
automobile  accident  cases. 

Senator  Burdick.  I  would  read  your  suggestion  as  not  permitting 
removal  in  the  classic  case  where  the  plaintiff  had  a  State-related  claim 
on  a  contract  and  the  defendant  contended  that  an  overriding  Federal 
statute  prevented  him  from  complying  with  the  contract.  It  would 
seem  there  would  be  a  good  cause  for  contending  the  defendant  ought 
to  have  the  riglit  of  removal  in  such  cases. 

Judge  Friendly.  That  would  depend  on  which  of  my  suggestions 
you  are  talking  about.  If  you  took  the  three  narrow  categories,  it  would 
prevent  removal.  If  you  took  the  full  statutory  removal,  then  that  could 
be  removed. 

Senator  Burdick.  Well,  Judge  Friendly,  the  staff  does  not  have  any 
further  cross-examination  of  you.  You  have  done  well.  I  thank  you. 

Judge  Friendly.  Well,  it  has  been  a  pleasure  to  be  here. 

Senator  Burdick.  Our  next  witness  is  Prof.  Charles  Wright,  who  is 
a  professor  of  law  specializing  in  Federal  court  jurisdiction.  He  was 
the  author  of  the  revision  of  the  Barron  and  Holtzoff  treatise,  Fed- 
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eral  Practice  and  Procedure,"  and  is  coauthor  of  a  new  treatis(v  on  this 
subject.  He  is  also  the  author  of  the  well-lmown  book  "Wrigi  t,  Fed- 
eral Covirts." 

It  is  a  pleasure  to  see  you  again,  Professor. 

STATEMENT  OF  PROF.  CHARLES  ALAN  WRIGHT,  SCHOOL  OF  LAW, 
UNIVERSITY  OF  TEXAS,  AUSTIN,  TEX. 

Professor  Wright.  Judge  Friendly,  Professor  Mishkin,  and  I  have 
been  debating  these  issues  for  a  decade  now,  but  there  are  two  things 
on  which  I  am  confident  the  three  of  us  would  agree.  One  is  that  all 
three  of  us  are  deeply  devoted  to  the  cause  of  improving  the  machinery 
of  justice  in  the  Federal  courts.  If  I  may  paraphrase  Judge  Friendly, 
Judge  Friendly  referred  to  the  bar  association  that  was  for  anything 
that  will  help  the  Federal  courts.  And  we  are  for  anything  that  is 
going  to  help  them  and  against  anything  that  is  going  to  burden  them. 

Second,  we  are  very  much  heartened  with  the  interest  you  have 
taken  on  this  bill  and  other  matters  that  we  are  keenly  interested  in. 

You  have,  I  know,  my  prepared  statement  and  I  know  that  your 
time  is  limited  so  I  will  not  repeat  by  any  means  all  of  the  prepared 
statement  but  go,  after  a  brief  prologue,  if  I  may,  to  what  seem  to  be  the 
controversial  features  of  this  portion  of  the  bill. 

Senator  Burdick.  All  right.  Your  statement  w411  be  made  a  part 
of  the  record  at  the  completion  of  your  remarks. 

Professor  Wright.  My  concern  in  my  role  as  reporter  for  this  por- 
tion of  the  bill  was  to  try  to  devise  a  division  of  jurisdiction  between  the 
State  and  Federal  courts  that  would  satisfy  four  criteria:  that  it  be 
rational,  that  it  not  merely  be  some  historical  accident  that  has  come 
down  to  us  from  your  predecessors  in  1876,  or  1875;  that  it  be 
clear  so  that  the  lawyers  in  the  United  States  can  look  at  the  statute 
book  and  have  a  fair  assurance  of  whether  or  not  their  litigation  can 
be  heard  in  the  Federal  courts;  that  it  be  efficient  so  that  at  a  time 
when  all  courts  are  tremendously  crowded,  we  do  not  waste  our  valu- 
able resources  on  duplicative  litigation  or  on  cases  going  back  and 
forth  from  one  system  to  the  other ;  that  to  the  greatest  extent  possi- 
ble it  reduce  the  friction  that  is  inevitably  going  to  come  when  you 
have  this  novel  system  that  we  do  in  the  United  States,  with  courts 
of  concurrent  jurisdiction  in  many  cases  sitting  in  the  same  geographic 
area. 

I  hope  what  we  have  put  forward  on  the  Federal  question  and  re- 
lated portions  of  the  ALI  study  is  clear.  Now  S.  1876  does  make  a 
significant  contribution  toward  the  achievement  of  these  criteria.  Per- 
haps by  way  of  further  prologue,  I  would  add  one  other  thing. 

Judge  Friendly  has  told  us  of  the  great  disease  of  chronic  federal- 
itis.  It  is  true  that  there  are  those  who  suffer  from  it  and  it  is  a  serious 
ailment  indeed.  But  I  hope  I  can  be  excused  of  any  charge  that  that 
germ  has  ever  infected  my  bloodstream.  By  temperament  and  philos- 
ophy I  am  a  State's  righter  and  one  of  the  things  I  am.  concerned  about 
is  the  fact  that  in  many  places  people  don't  seem  to  trust  the  State 
courts.  I  do  trust  the  State  courts.  I  think  that  the  State  courts  have 
to  have  most  of  the  litigation  of  the  United  States.  We  have  to  have 
confidence  in  their  abilit}-  to  deal  knowledgeably  with  the  litigation. 

But  I  do  not  find  it  inconsistent  with  that  general  belief  to  urge,  as 
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Ave  have  in  the  Institute's  proposals,  that  on  questions  on  Federal  law 
there  are  reasons  why,  with  the  f^reatest  respect  for  the  honesty  and 
the  lawfulness  of  State  judges,  we  may  expect  the  Federal  courts  to 
do  a  better  job. 

An  important  premise  of  our  study  was  that  we  ought  to  make  a 
Federal  forum  available  for  cases  in  which  there  are  important  ques- 
tions of  Federal  law.  In  the  nature  of  things,  wliat  we  all  want  is 
to  have  any  question  of  Federal  law,  no  matter  where  it  is  tried, 
resolved  the  way  the  Supreme  Court  resolves  it.  Plainly  we  csin't  have 
every  case  in  the  country  heard  by  the  Supreme  Court,  and  with  those 
cases  that  end  up  in  lower  court,  we  want  them  to  reach  the  answer 
the  Supreme  Court  would  reach.  We  think  there  is  reason  to  believe 
Federal  judges  can  achieve  that  result  more  consistently  than  their 
very  able  brethren  on  the  State's  side. 

I  was  glad  that  Judge  Friendly  agreed  with  the  reporters  and  the 
Institute  on  the  amount  in  controversy.  It  seems  to  me  a  very  curious 
situation,  as  he  points  out,  where  a  suit  against  a  State  officer  is,  no 
matter  how  trivial  the  claim,  a  violation  of  constitutional  rights  and 
c^an  be  heard  in  the  Federal  courts,  but  a  suit  against  a  Federal  officer 
in^'olving  the  most  important  and  fundamental  rights  protected  by  the 
Constitution  can  get  into  the  Federal  courts  only  if  $10,000  or  more  is 
involved. 

I  cannot  agi'ee  in  terms  of  volume  of  litigation  that  this  is  signifi- 
cant. There  are,  as  was  announced  this  morning,  so  many  significant 
statutes  that  do  allow  Federal  jurisdiction  without  the  amount  in 
controversy  being  significant  that  the  amount  requirement  comes  into 
play  very  rarely^  but  when  it  comes  into  play,  I  think  it  comes  into 
play  just  in  the  areas  where  it  should  not.  those  areas  where  it  is  a 
Federal  constitutional  question  asserted  against  a  Federal  officer.  "Why 
that  case  should  not  be  heard  by  a  Federal  court  is  something  I  have 
never  understood. 

Judge  Friendly,  not  surprisingly,  has  preferred  the  formidation  of 
the  council  and  advisers,  in  which  "he  had  a  veiy  influential  part,  over 
that  adopted  by  the  Institute  with  regard  to  Federal  defense  removal. 

Once  again  the  differences  between  us  are  not  major.  Judge  FriendJy 
as:rees  that  there  ought  to  be  some  removal  in  Federal  defense  cases. 
We  differ  only  on  how  broad  that  removal  is  to  be.  Indeed,  if  you 
promised  himS^ou  would  abolish  diversity,  he  would  even  allow  re- 
moval on  the  basis  of  any  Federal  defense,  subject  to  the  amonnt  pro- 
vision that  we  do  put  on' removal  because  removal  may  be  a  harassing 
tactic  in  a  very  small  case. 

In  this  case  there  is  more  reason  for  the  amount  requirement  on 
removal  than  there  is  with  regard  to  original  jurisdiction  so  that  our 
basic  difference  there  is  on  the  Federal  constitutional  defense. 

I  understand  his  position  that  we  can  live  very  happily  and  the 
Republic  will  flourish  if  only  statutory  defenses  were  to  be  the  basis 
for  Federal  removal.  I  am  not  as  troubled  as  he  is  about  the  possibility 
of  removal  on  the  basis  of  the  Federal  Constitution.  There  is,  after  all, 
a  logic  to  it.  It  does  seem  to  regard  the  Constitution  as  if  it  were  a 
seco)id-grade  ty})e  of  enactment  if  you  say  that  the  defendant  relying 
on  laws  or  acts  of  Congress  may  have  access  to  the  Federal  courts,  but 
not  the  defendant  who  relies  on  the  Constitution  itself. 

The  Institute  also  points  to  the  Sullivan  line  of  cases,  the  defamation 
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cases.  I  am  not  troubled  at  all  by  allowing  the  person  who  is  sued 
for  libel,  for  instance,  the  former  head  of  the  Narcotics  Division,  to 
be  able  to  remove  to  a  Federal  court.  I  think  the  defamation  cases 
are  prime  candidates  for  a  Federal  forum.  Certainly  there  are  answers 
tliat  we  do  not  yet  have  from  the  Supreme  Court  in  that  area,  as  demon- 
strated by  the  case  last  term  of  Rosenbloom  v.  Metromedia.  I  listened 
to  an  hour's  tape  casette  that  Professor  Keeton  of  Harvard  and  Pro- 
fessor Louisell  of  Berkeley  have  done  as  part  of  a  study  on  the  Su- 
preme Court.  The  entire  hour  I  listened  to  was  devoted  to  exploring  the 
problems  and  constitutional  law  of  defamation  in  light  of  the  last 
term's  decisions.  It  was  a  fine  discussion.  Again  and  again  they  say 
we  think  the  law  is  going  one  way  but  we  don't  know.  Or  we  simply 
have  no  idea  on  some  of  these  things,  it  will  depend  on  how  Justice 
Rehnquist  or  Justice  Powell  feels.  We  just  can't  give  a  firm  definition. 

With  the  significance  the  jury  has  in  defamation  cases,  it  is  wise 
to  allow  Federal  defense  removal  in  that  category  of  case.  It  seems  to 
me  if  one  goes  back  to  the  S'ullivo,n  case,  the  Supreme  Court  announced 
that  there  is  a  first  amendment  defense  in  this  area  and  then  went  on 
to  do  what  we  would  ordinarily  regard  as  an  unusual  thing  for  the 
Supreme  Court  to  do.  Rather  than  simply  send  the  case  back  to  the 
State  courts  in  Alabama  and  have  them  hear  it,  now  that  they  have 
been  educated  about  the  Constitution,  the  court  reviewed  the  record 
on  its  own  and  decided  there  was  no  proof  on  which  Commissioner 
Sullivan  ever  could  possiblj^  prevail.  Of  course  the  Supreme  Court 
didn't  say  this,  but  I  always  supposed  the  reason  for  that  was  that  the 
Supreme  Court  felt  that  given  the  temper  of  the  times,  in  my  part 
of  the  country  in  that  period  of  the  1960's  no  matter  how  fully  you 
charged  the  jury  about  the  need  for  finding  actual  malice,  the  jury 
would  find  it  in  order  to  return  a  substantial  verdict  against  the  New 
York  Times  in  a  racial  controversy.  I  think  we  have  risks  of  that  kind 
too,  and  we  have  them  in  many  parts  of  the  country,  not  only  in  the 
South.  To  the  extent  that  a  Federal  court  can  provide  us  with  better 
protection,  even  though  it  is  not  perfect,  against  the  risks  of  preju- 
dice against  constitutional  rights,  it  is  a  good  thing  to  open  the  door 
of  the  Federal  courts  to  those  cases. 

Judge  Friendly  and  I  disagree  about  abstention,  but  our  disagree- 
ment seems  to  me  to  be  one  that  neither  one  of  us  is  likely  to  go  out 
onto  the  rooftops  to  fight  about.  I  don't  think  1371(c)  is  the  greatest 
invention  since  peanut  butter  or  that  it  is  going  to  make  everything 
easy  and  simple  for  Federal  judges,  but  I  do  think  that  if  I  were  a  Fed- 
eral judge  I  would  find  more  guidance  in  that  than  I  have  at  the 
mom„ent.  Judge  Friendly  has  described  very  accurately  the  decisions  of 
the  last  two  terms  from  the  Supreme  Court.  They  teach  me  only  that 
there  still  is  an  abstention  doctrine  but  the  Court  itself  is  not  very 
clear  about  when  it  is  going  to  use  it  or  why.  I  have  also  read  the 
decisions  of  the  lower  courts.  Obviously  a  judge  as  sophisticated  as 
Judge  Friendly  is  not  going  to  abuse  this,  but  many  of  the  lower 
court  judges  simply  have  no  idea  what  the  law  is  on  abstention  as  to 
when  they  can  and  cannot  abstain.  If  you  do  nothing  here  you  will 
leave  them  with  that  strange  invention  that  the  Supreme  Court  worked 
out  in  the  Louisiana  State  Board  of  Medical  Examiners  cases  by  which 
some  issues  in  a  case  in  which  you  have  decided  to  abstain  are  resolved 
by  the  State  courts  and  then  the  case  comes  back  to  the  Federal  courts 
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and  other  issues  are  decided  there.  That  seems  to  me  to  be  a  ver}^ 
strange  way  to  run  a  system  of  courts.  So  our  proposal  tries,  except  in 
extraordinary  cases,  to  make  sure  that  one  system  is  going  to  hear  the 
case  on  all  issues.  Either  you  abstain,  in  which  case  the  Federal  courts 
never  hear  of  it  again  unless  it  gets  to  the  Supreme  Court  of  the 
United  States,  or  you  don't  abstain  and  the  matter  is  finally  resolved 
by  the  Federal  courts. 

I  don't  see  as  much  difficulty  as  Judge  Friendly  does  with  subsec- 
tion 4  of  1371(c),  with  the  provision  that  the  Federal  judge  is  to 
consider  whether  or  not  the  Federal  claims,  including  any  issues  of 
fact  relevant  thereto,  can  be  adequately  disposed  of  by  the  State  courts 
in  litigation.  I  would  certainly  not  have  construed  this  as  an  invitation 
for  the  Federal  judge  to  ask  himself  whether  or  not  the  particular 
State  judge  or  particular  State  system  are  smart  or  dumb  or  sym- 
pathetic or  hostile  to  Federal  law.  The  fact  is  that  if  one  reviews  the 
leading  abstention  cases,  they  are  almost  all  cases  that  have  gone 
entirely  on  issues  of  law.  It  is  really  quite  rare  to  have  a  fact  issue  in 
the  kind  of  case  that  you  are  talking  about.  So  in  that  sort  of  case  you 
can  abstain  and  simply  not  have  to  worry  about  hostility  from  a  State 
court  manifesting  itself  upon  you.  In  the  rare  case  where  there  is  a  sig- 
nificant factual  issue  relevant  to  the  Federal  claims,  the  thought  is  that 
the  litigants  are  to  have  a  Federal  determination  of  the  facts  and  that 
is  the  reason  why  you  ought  not  to  abstain. 

On  the  subject  of  a  three-judge  court,  I  was  greatly  encouraged  to 
hear  your  remarks  at  the  end  of  Judge  Friendly's  testimony  indicating 
your  understanding  of  the  urgency  of  that  situation  and  the  need  to  do 
something  about  it. 

Clearly,  as  Judge  Friendly  has  testified  and  as  I  set  out  in  my  pre- 
pared statement,  the  proposals  of  the  Institute,  as  workable  as  they 
may  have  seemed  in  1967  when  we  formulated  them,  simply  will  not 
work  today  with  our  5  years  of  experience  with  three-judge  courts  and 
the  number  of  three- judge  courts  up  from  171  to  318. 

The  three- judge  court  must  go.  This  is  a  matter  of  too  much  impor- 
tance to  wait  for  the  enactment  of  S.  1876.  The  form  that  is  used  to 
get  rid  of  it,  I  suspect  we  would  agree,  is  unimportant.  We  could 
have  long,  interesting  arguments  about  whether  you  want  to  keep  it 
for  reapportionment  cases  or  not ;  or  whether  you  ought  to  provide  for 
appeal  by  certification  to  the  Supreme  Court  or  not ;  or  whether  you 
ought  to' have  the  procedural  provisions  that  the  Institute  had  in  its 
1375,  or,  in  my  judgment,  the  rather  less  satisfactory  form  of  1375 
in  your  bill,  but  all  of  those  are  detail  and  I  would  take,  and  I  think 
Judge  Friendly  would  take,  any  one  of  these  proposals.  And  if  you 
could  adopt  that  in  this  Congress,  j'ou  would  do  a  magnificent  service, 
not  only  for  the  Federal  courts,  but  for  those  of  us  who  practice  in 
the  Federal  courts.  The  burdens  of  a  three-judge  court  are  well  under- 
stood. In  Judge  Friendly's  court,  ordinarily,  to  convene  a  three-judge 
court  means  that  at  4 :30  in  the  afternoon  people  can  take  the  elevator 
and  go  two  floors  down  from  their  chambers,  but  when  you  get  into  my 
part  of  the  country  or  your  part  of  the  country,  the  mere  physical 
fact  of  getting  three  judges  together  is  very  difficult.  To  convene  a 
three-judge  court  in  El  Paso,  the  district  in  which  I  live,  you  have  to 
bring  in  a  circuit  judge,  the  nearest  one  of  which  is  600  miles  away, 
and  the  nearest  district  judge,  other  than  the  one  who  sits  in  El  Paso, 
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is  300  miles  away,  and  so  you  have  a  great  problem  simply  in  getting 
the  judges  beliind  the  bench. 

And  because  it  is  difficult  to  get  them,  you  have,  as  Judge  Friendly 
has  told  us,  a  situation  where  the  court  feels  obliged  then  to  coerce 
the  parties  to  try  to  stipulate  about  the  facts.  The  court  does  not  want 
to  hold  evidentiary  hearings.  It  is  not  well  suited  to  hold  evidentiary 
hearings  so  the  parties  are  told,  "Would  you  please  go  out  and  agree 
on  facts  ?  We  do  not  want  to  be  a  factfinding  tribunal  for  this  case." 

Also  you  have  the  great  uncertainty,  if  you  are  a  member  of  the 
Bar,  about  when  and  whether  a  three- judge  court  is  required.  The 
Supreme  Court  decided  this  year  the  case  of  Board  of  Regents  of  the 
University  of  Texas  v.  New  Left  Educational  Project.  The  case  had 
been  litigated  since  1969,  I  think — I  wouldn't  swear  to  that  date  but 
anywa}^ — and  it  was  decided  against  the  university  ultimately  by  a 
three-judge  court.  Appeal  was  taken  to  the  Supreme  Court,  and  when 
the  Supreme  Court  finally  got  to  it,  the  Supreme  Court  said,  "No," 
there  sliould  never  have  been  a  three- judge  court  in  this  case.  Go  back 
and  take  a  fresh  appeal  to  the  fifth  circuit.  That  case  had  a  certain 
poignancy  to  me  because  in  the  early  stages  of  the  litigation,  while  it 
was  still  on  procedural  and  jurisdictional  issues  and  before  it  got  to 
the  merits  of  the  constiutional  issues  involved,  I  was  special  counsel 
to  the  Board  of  Regents  of  the  University  of  Texas  and  was  the  one 
who  made  the  request  for  a  court  of  three- judges.  I  did  not  want  a 
three- judge  court.  I  thought  Judge  Roberts  Avas  likely  to  be  sym- 
pathetic to  our  opposition  while  the  two  judges  brought  in  from  out- 
side would  be  unsympathetic.  I  didn't  want  a  three-judge  court.  Sur- 
prisingly our  friends  from  the  New  Left  Educational  Project  didn't 
want  a  three-judge  court  either.  They  thought  it  would  mean  delay 
and  confusion.  But  under  the  law  as  I  read  it,  a  three- judge  court  was 
i-equired  and  I  thouglit  I  had  an  obligation  as  counsel  to  suggest,  and 
the  court  agreed,  that  three  judges  were  required. 

It  turned  out  we  were  all  wrong.  And  I  suppose  I  have  been  wrong 
many  times  in  many  different  things  involved  in  the  law,  but  this  ques- 
tion about  a  three- judge  court  is  something  about  which  I  am  supposed 
to  have  a  better  understanding  than  a  layman.  So  it  was  an  embarrass- 
ing mistake  for  me  to  make.  It  was  attributable,  I  think,  only  to  the 
fact  that  the  Supreme  Court  has  become  so  disenchanted  with  three- 
judge  courts  that  today,  if  it  can  find  any  excuse  for  finding  it  is  not 
appropriate  to  have  a  three-judge  court,  it  is  going  to  do  that. 

I  really  think  had  the  New  Left  case  been  decided  at  the  time  it  was 
brought  to  court,  the  Suprem_e  Court  would  have  said  yes,  of  course, 
this  is  a  three- judge  case.  So  that  causes,  unhappily,  not  only  for  the 
courts,  but  for  the  litigants,  problems. 

The  next  thing  I  mentioned  in  my  statement  that  I  think  has  not 
been  commented  on  to  the  extent  that  it  deserves  is  the  burden  that 
the  three- judge  court  cases,  with  direct  appeal  to  the  Supreme  Court 
as  a  matter  of  right,  impose  on  the  Supreme  Court  of  the  United 
States.  After  all  the  Supreme  Court  is  the  real  crisis  area  in  our  judi- 
cial system.  We  can,  as  Judge  Friendly  suggested  create  more  district 
judges,  more  district  courts  if  Congress  is  willing  to  pay  for  them.  I 
think  we  can  find  solutions  for  the  problems  of  the  courts  of  appeals, 
although  those  are  much  more  difficult.  But  the  Constitution  says  there 
shall  be  only  "one  Supreme  Court."  We  ca.n't  split  that  up  or  realine 
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it.  People  thought  that  it  was  o-^-erworked  and  wrote  interesting, 
scholarly  articles  about  it  when  it  had  only  1,500  filings  a  year,  but 
now  it  has  4,500  filings.  What  is  the  impact  of  a  three-judge  court  on 
the  Supreme  Court  of  the  United  States  ? 

I  was  able  to  get  some  figures  on  that  and  I  have  had  occasion  in  fact, 
in  a  committee  of  which  I  am  a  member,  to  pass  them  on  to  several 
of  the  Justices  of  the  Supreme  Court  and  they  were  quite  astonished  by 
these  figures.  These  three-judge  court  cases  amount  to  2.4  percent  of 
the  docket  of  the  Supreme  Court.  That  sounds  like  a  very  little,  but 
over  the  last  three  terms  the  Supreme  Court  has  de^^oted  22  percent  of 
argument  time  to  these  three-judge  court  appeals.  Some  of  these  are 
cases  of  obvious  importance  which  are  going  to  reach  the  Supreme 
Court  docket  eventually,  but  many  of  them  are  not.  Many  are  cases 
that  under  a  more  rational  system  the  Supreme  Court  would  never 
hear.  They  would  be  disposed  of  by  the  court  of  appeals.  Even  if  they 
reach  the  Supreme  Court  under  1254(2),  the  Supreme  Court,  having 
the  confidence  the  matter  has  been  heard  once  on  appeal,  would  then 
be  able  to  hear  summarily  the  appeals  without  argument. 

Even  that  isn't  the  full  measure  of  the  burden  put  on  the  Supreme 
Court.  I  have  heard  the  Justices  say  that  these  three- judge  court  cases 
are  the  most  difficult  cases  they  get  to  deal  with  because  of  two  things : 
First,  the  record  is  often  so  unsatisfactory,  in  part  because  of  the 
ignorance  of  three-judge  courts  to  do  without  evidentiary  hearings. 
So  you  get  a  stipulation  and  the  stipulation  is  frequently  flimsy  and 
doesn't  tell  you  the  things  you  need  to  know  in  order  to  make  a  respon- 
sible judgment  on  the  case. 

The  second  thing  wrong  with  any  direct  appeal  is  that  the  Supreme 
Court  does  not  have  the  benefit  of  the  decision  of  a  court  of  appeals 
in  which  the  issues  frequently  would  be  narrowed  and  put  in  much 
sharper  focus.  Now,  it  is  true  that  there  is  a  seeming  waste  in  asking 
a  court  of  appeals  to  decide  a  case  that  obviously  is  an  important  con- 
stitutional case  that  the  Supreme  Court  is  going  to  have  to  decide 
ultimatel3^  The  court  of  appeals  may  feel  it  is  engaging  in  a  rather 
idle  exercise.  Yet,  as  I  know  Judge  Friendly  would  remember,  in  one 
extremely  important  and  very  urgent  case,  Youngstoivn  Sheet  ck  Tube 
Co.  v.  Sawyer.,  which  the  Supreme  Court  did  take  by  certiorari  before 
the  court  of  appeals  could  hear  it,  over  the  dissent  of  several  Justices, 
Justice  Frankfurter  and  Justice  Burton  said  that  even  in  important 
cases  like  this  we  ought  to  have  it  go  to  the  court  of  appeals  because 
our  judgment  can  be  a  wiser  one  if  another  court  has  passed  on  the 
matter  first.  And  I  think  there  is  considerable  truth  to  that.  I  have 
indicated  in  my  own  statement  my  own  preference  for  the  repeal  of 
sections  2281  and  2282.  I  would  also  like  to  do  away  with  the  ICC 
three-judge  courts  and  the  very  occasional  antitrust  action  under 
section  1  of  the  Expediting  Act.  But  I  think  this  is  the  situation  of 
excess  baggage,  and  lumping  those  in  a  single  piece  of  legislation 
would  simply  increase  the  possibility  that  there  would  be  delay.  I 
cannot  speak,  of  course,  for  my  attorney  general's  office,  although  I 
have  worked  with  it  and  represented  my  State  in  a  good  deal  of 
significant  litigation  in  recent  years. 

But  my  impression  is  that  the  people  in  the  attorney  general's  office 
would  cheer  loudly  if  the  three-judge  mechanism  were  off  the  books. 
We  don't  see  this  as  helpful.  We  see  it  as  confusing  and  complicated 


769 

for  us.  For  instance,  in  the  statement  I  speak  about  the  difficulties 
you  have  in  getting  interim  relief  after  you  have  a  decision  of  a 
three- judge  court.  That  is  a  very  complicated  mechanism  and  tjiat 
is  not  to  me,  at  least,  and  I  suspect  my  friends  in  the  Attorney  Gen- 
eral's office  would  agree,  as  satisf actor  as  going  from  a  single  judge 
to  a  panel  of  the  court  of  appeals  convened  to  deal  on  an  urgent  basis. 
So  I  think  that  a  simple  repeal  of  those  two  statutes  would  arouse 
no  controversy.  It  would  be  a  great  measure  of  relief  to  the  Federal 
courts,  but  as  I  said  at  the  beginning  of  my  remarks,  Senator  Burdick, 
whether  you  do  it  that  way  or  the  way  you  propose  or  the  way  the 
Judicial  Conference  has  proposed,  is  unimportant.  If  we  can  get  some 
relief  from  three- judge  courts,  let's  get  it  and  I  don't  care  how. 

Senator  Burdick.  Well  I  think  you  will  find  you  have  tlie  sympathy 
of  this  committee.  At  least  you  do  with  the  chairman.  I  thinlc  we  don't 
have  any  serious  questions  this  morning  on  that  area. 

At  this  point  without  objection  the  text  of  your  prepared  statement 
will  be  inserted  in  the  record. 

(The  statement  follows:) 

Statement  of  Charles  Alan  Wright,  Charles  T.  McCormick  Professor  of 
Law,  the  University  of  Texas 

federal  question  jurisdiction  stays  in  certain  cases  ;  tkeee-judge  courts 

My  name  is  Charles  Alan  Wright.  I  am  Charles  T.  McCormick  Professor  of 
Law  at  The  University  of  Texas.  I  am  here  to  support  those  provisions  of  S.  1876 
dealing  with  federal  question  jurisdiction  and  stays  in  certain  cases.  I  also 
wish  to  discuss  the  provisions  dealing  with  three-judge  courts  in  S.  1876  and  the 
amendment  thereto  proposed  by  Senator  Burdick  on  April  27th,  as  well  as  to 
state  certain  views  of  my  own  on  what  ought  to  be  done  about  the  problem 
of  three-judge  courts. 

For  more  than  twenty  years  I  have  been  a  law  teacher,  at  the  University  of 
Minnesota  from  1950  to  1955  and  at  The  University  of  Texas  since  that  time. 
I  was  a  visiting  professor  at  the  University  of  Pennsylvania  Law  School  in  19.59- 
60,  at  the  Harvard  Law  School  in  1964-65,  and  at  the  Yale  Law  School  in  1968- 
69.  I  regularly  teach  courses  in  Federal  Courts  and  in  Constitutional  Law  and 
ordinarily  also  offer  a  seminar  on  Federal  Courts  and  a  seminar  on  the  Supreme 
Court. 

I  was  the  author  of  a  seven  volume  revision  of  the  Barron  &  Holtzoff  treatise  on 
Federal  Practice  and  Procedure,  published  from  1958  to  1961.  The  work  is  now 
largely  superseded  by  a  new  treatise  on  the  same  subject  of  which  I  am  the 
author  in  collaboration  with  Professor  Arthur  R.  Miller.  Ten  volumes  of  the 
new  treatise  have  been  published  since  1969.  I  am  the  author  of  a  one-volume 
hornbook,  Wrirjht  on  Federal  Courts,  the  second  edition  of  v/hich  was  published 
in  1970,  and,  in  collaboration  with  two  others,  of  Cases  on  Federal  Courts,  the 
fifth  edition  of  which  was  published  in  1970.  I  have  also  published  several  other 
books  on  legal  subjects  not  relevant  to  the  present  concerns  of  the  subcommittee, 
and  have  written  extensively,  on  the  federal  courts  and  on  other  subjects,  in 
the  law  reviews. 

From  1961  to  1964  I  was  a  member  of  the  Advisory  Committee  on  Civil  Rules, 
by  appointment  of  Chief  Justice  Warren,  and  in  1964  was  moved  up  from  that 
committee  to  membership  on  the  Standing  Committee  on  Rules  of  Practice  and 
Procedure  of  the  Judicial  Conference  of  the  United  States,  to  which  the  various 
advisory  committees  report.  I  have  served  and  am  serving,  by  appointment  of 
Chief  Justice  Burger,  on  several  committees  under  the  auspices  of  the  Federal 
Judicial  Center  that  have  been  or  are  now  examining  various  aspects  of  the 
organization  and  operation  of  the  federal  judicial  system.  I  am  currently  serving 
on  the  American  Bar  Association  Commission  on  Standards  of  Judicial  Admin- 
istration. Finally,  and  most  immediately  relevant,  from  196.3  to  1969,  I  was  Re- 
porter for  the  American  Law  Institute  Study  of  Division  of  .Jurisdiction  between 
State  and  Federal  Courts,  on  which  S.  1876  is  based,  and  had  responsibility,  in 
collaboration  with  the  Chief  Reporter,  Professor  Richard  H.  Field,  for  all  parts 
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of  that  Study  except  for  General  Diversity  and  Multi-Party  Multi-State 
Jurisdiction. 

In  May  of  1969,  the  month  in  which  the  Official  Draft  of  the  ALI  Study  was 
published,  I  had  the  honor  of  delivering  the  John  Randolph  Tucker  Lecture  at 
Washington  and  Lee  University.  I  took  for  my  topic  in  that  lecture  an  examina- 
tion of  the  American  Law  Institute  proposals.  At  the  outset  of  the  lecure  I  stated 
four  criteria  that  seem  to  me  proper  in  testing  the  appropriateness  of  an  alloca- 
tion of  jurisdiction  between  state  and  federal  courts. 

First,  is  the  division  rational?  There  ought  to  be  some  better  basis  for  allow- 
ing a  federal  court  or  a  state  court  jurisdiction  over  a  particular  kind  of  case 
than  that  it  has  been  done  that  way  in  the  past. 

Second,  is  the  division  clear?  This  is  similar  to  what  the  late  Professor  Chafee 
called  the  Bright  Line  Policy.  A  lawyer  of  reasonable  ability  should  be  able 
to  read  the  statute  and  to  tell  with  fair  assurance  whether  a  particular  court 
has  jurisdiction  of  his  case  rather  than  being  trapped  by  ambiguous  language 
into  bringing  his  case  in  the  wrong  court. 

Third,  is  the  division  consistent  with  efficient  judicial  administration?  We  live 
in  an  age  in  which  most  courts,  state  and  federal,  have  congested  dockets,  and 
this  situation  is  likely  to  become  even  more  grave.  Jurisdictional  allocations 
cannot  reduce  the  burden  of  the  caseload  on  the  entire  system.  The  case  must 
ultimately  be  heard  in  some  court.  But  the  jurisdictional  allocation  should  not 
aggravate  these  burdens  by  permitting  extensive  preliminary  litigation  to  decide 
where  the  case  is  to  be  heard,  or  by  requiring  wasteful  duplication  of  proceed- 
ings from  a  single  controversy  in  both  systems  of  courts,  or  by  shuttling  the 
litigants  in  a  particular  case  back  and  forth  between  the  two  systems. 

Fourth,  is  the  division  designed  to  reduce  friction  between  the  two  systems? 
In  a  federal  system  there  will  always  be  conflicts  between  the  national  govern- 
ment and  the  state  governments,  and  between  the  judicial  systems  they  have 
created,  but  the  jurisdictional  division  should  not  provide  unnecessary  occasions 
for  conflict. 

Wright,  Restructuring  Federal  Jurisdiction:  The  Americmi  Law  Institute 
Proposals,  26  Wash.  &  Lee  L.  Rev.  185,  186-187  (1969). 

As  I  endeavored  to  show  in  the  balance  of  that  lecture,  the  present  division 
of  jurisdiction  is  not  satisfactory  in  terms  of  the  first  criteria,  rationality,  or 
the  second  criteria,  clarity.  It  gets  particularly  bad  marks  on  the  third  criteria, 
efficiency.  It  does  pretty  well,  but  not  as  well  as  could  be  wished,  on  reducing 
friction.  After  describing  the  ALI  proposals,  I  stated  the  following  conclusion : 

In  my  judgment  adoption  of  the  recommendations  of  the  American  Law 
Institute  would  be  a  major  step  in  the  right  direction  for  the  better  adminis- 
tration of  justice  and  for  the  wise  ordering  of  our  federal  system.  The  proposals 
there  presented  would  make  the  division  of  jurisdiction  between  the  two  systems 
moi-e  rational  than  it  has  been  in  the  past.  That  is  a  significant  accomplish- 
ment, but  it  is  the  least  important  accomplishment  of  the  proposals.  If  we 
much  choose  between  a  reasoned  division  of  jurisdiction  and  a  workable  division 
of  jurisdiction,  I  would  choose  the  latter  every  time.  The  Institute's  proposals, 
I  suggest,  do  make  the  system  more  workable.  They  minimize  conflicts  between 
the  two  judicial  systems.  They  promote  efficiency  by  cutting  down  on  duplicative 
and  unnecessary  litigation.  And,  most  important  of  all  in  my  judgment,  they 
make  the  jurisdictional  line  far  clearer  than  it  has  ever  been  in  the  past.  They 
provide  answers  in  the  statute  book  itself  that  any  lawyer  or  judge  can  read 
and  understand  to  questions  that  heretofore  have  either  required  elaborate  study 
in  the  cases  and  the  textbooks  to  answer  or  that  have  indeed  been  unanswerable. 

Id.  at  207-208. 

I  remain  today  firmly  of  the  view  I  expressed  at  Washington  &  Lee.  As  I 
shall  indicate  later,  I  think  that  the  passage  of  time  has  made  the  Institute's 
proposals  about  three  judge  courts  out  of  date,  and  that  more  drastic  relief  is 
urgently  required  for  that  problem.  With  that  exception,  I  support  adoption  of 
all  the  Institutes  proposals,  even  though,  as  is  inevitable  with  a  group  product 
of  this  kind,  there  are  some  details  that  I  would  have  preferred  to  see  resolved 
differently.  The  Institutes  proposals  seem  to  me  to  be  the  only  hope  in  our 
generation  for  comprehensive  revision  of  federal  jurisdiction.  I  think  that  revision 
is  badly  needed,  and  that  it  should  not  be  played  or  defeated  because  of  dis- 
agreement about  details  or  objections  to  part  of  the  Study  from  special  interest 
groups. 

Let  me  turn  now  to  the  specific  portions  of  the  Study  in  which  you  have  in- 
vited my  testimony.  I  am  sure  that  the  subcommittee  is  familiar  with  what  these 
provisions  do,  and  the  Commentary  in  the  Study  provides  hundreds  of  pages  of 
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explanation  and  rationalization  of  the  proposals.  I  shall,  therefore,  keep  my 
remarks  brief,  and  invite  the  subcommittee  to  question  me  on  any  particular 
aspects  of  these  matters  that  are  of  interest  to  you. 

FEDERAL    QUESTION     JURISDICTION 

The  basic  rationale  of  the  federal  question  chapter,  is  as  stated  at  page  4  of  the 
Study,  that  federal  question  jurisdiction  is  necessary  to  preserve  uniformity  in 
federal  law  and  to  protect  litigants  relying  on  federal  law  from  the  danger  that 
state  coux'ts  will  not  properly  apply  that  law,  either  through  mi-sunderstauding 
or  lack  of  sympathy. 

Presently  there  are  many  cases  involving  issues  of  federal  law  that  cannot  be 
brought  in  a  federal  court.  This  will  remain  true  in  a  few  instances  if  the  Insti- 
tute's proposals  should  be  adopted,  but  for  the  most  part  the  proposals  would 
make  a  federal  forum  available  to  the  parties,  if  either  of  them  should  prefer  to 
litigate  there,  whenever  there  is  a  significant  issue  of  federal  law  in  the  case. 
This  will  lead  to  an  increase  in  the  workload  of  the  federal  courts,  but  my  best 
judgment  is  that  the  increase  will  not  be  large  and  that  it  will  be  far  more  than 
balanced  by  the  considerable  reduction  in  diversity  cases  that  the  Institute  pro- 
poses. In  any  event,  federal  questions  are  the  appropriate  business  of  federal 
courts,  and  we  should  not  shrink  from  opening  the  door  of  the  federal  coui-t  to 
these  cases  merely  from  fear  of  docket  congestion. 

The  basic  provision  on  original  federal  question  jurisdiction,  §  1311(a),  is 
declaratory  of  present  law  for  the  most  part  in  stating  when  federal  question 
jurisdiction  exists,  though  it  gives  guidance  to  the  uninitiated  by  putting  into  the 
statute  the  glosses  from  the  ease  law  that  the  federal  question  must  be  found  in 
the  initial  pleading  and  that  it  miist  be  "substantial."  The  subsection  makes  two 
important  changes,  however,  in  the  existing  law.  First,  it  removes  any  require- 
ment that  a  particular  amount  be  in  controversy.  The  present  requirement  in  28 
U.S.C.  §  1331  that  more  than  $10,000  be  in  controversy  is  largely  issusory,  be- 
cause of  other  statutes  that  do  give  jurisdiction  of  particular  kinds  of  federal 
questions  without  regard  to  amount.  To  the  extent  that  the  present  requirement 
does  have  teeth  in  it,  it  is  unsound.  It  is  quite  anomalous  that  a  citizen  who 
thinks  his  constitutional  rights  are  being  denied  by  state  officials  can  come  to 
federal  courts,  no  matter  how  small  his  claim  may  be,  but  that  if  his  claim  runs 
against  federal  officers  the  federal  court  is  open  to  him  only  if  he  is  claiming  more 
than  $10,000.  Tliis  distinction  is  a  happenstance  of  history  rather  than  the  re- 
sult of  a  conscious  choice,  and  it  is,  as  Judge  Medina  has  said,  "an  unfortunate 
gap  in  the  statutory  jurisdiction  of  the  federal  courts  *  *  *."  Wolff  v.  Selective 
Service  Board,  372  'F.2d  826  (2d  Cir.  1967) .  Yet  the  Supreme  Court  has  reaffirmed 
only  a  few  weeks  ago,  that  this  distinction  exists.  Lynch  v.  Household  Finance 
Corp.,  92  S.Ct.  1113,  1119  (1972),  Adoption  of  §  1311(a)  would  plug  that  un- 
fortunate gap. 

Second,  the  law  is  not  wholly  clear  on  how  the  existence  of  a  federal  question 
is  to  be  determined  in  actions  for  a  declaratory  judgment.  To  the  extent  that  we 
presently  understand  the  law  on  this  point,  it  is  quite  unsatisfactory.  It  measures 
the  existence  of  jurisdiction  by  looking  to  see  whether  there  would  have  been 
federal  jurisdiction  of  the  coercive  action  that  might  have  been  brought  if  there 
were  no  action  for  a  declaratory  judgment.  This  turns  the  pleader  and  the  courts 
back  to  long-forgotten  law  about  the  forms  of  action.  Wright,  Federal  Courts 
61-62  (2d  ed.  1970).  The  Institute  proposes  the  much  simpler  solution  that  the 
declaratory  action,  like  any  other  action,  be  measured  by  whether  the  initial 
pleading  discloses  a  federal  claim. 

Section  1311(b)  defines  when  the  federal  question  jurisdiction  is  exclusive  of 
the  states,  rather  than  concurrent,  and  makes  no  major  departure  from  present 
law,  though  it  does  narrow  the  classes  of  cases  in  which  federal  jurisdiction  is  to 
be  exclusive  and  confines  these  to  those  in  which  there  is  a  strong  federal  interest 
that  seems  to  require  a  federal  forum. 

Section  1312  deals  with  removal  of  actions  from  state  to  federal  courts  on  the 
basis  of  a  federal  question.  The  most  important  change  it  makes  is  to  allow 
removal  on  the  basis  of  a  federal  defense,  though  this  is  the  one  place  in  the 
federal  question  chapter  in  which  it  is  required  that  more  than  $10,000  be  in 
controversy.  Many  important  questions  of  federal  law  may  arise  only  defensively. 
A  familiar  example  is  a  state  defamation  action  in  which  the  defendant  claims 
that  the  First  Amendment  bars  recovery.  Issues  of  federal  law  of  the  highest 
significance  may  appear  only  as  a  defense  and,  on  the  rationale  on  which  the 
Study  proceeded,  a  federal  forum  should  be  available  to  resolve  these  issues, 
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just  as  it  is  for  similar  issues  raised  afErmatively  by  a  plaintiff.  The  amount 
requirement  was  retained  for  this  kind  of  removal  because  we  have  had  no 
expei'ience  since  1894  with  removal  on  the  basis  of  a  federal  defense  and  there 
were  fears  that  it  might  be  used  as  a  tactic  for  harassing  plaintiffs  with  small 
claims.  In  addition.  §  1312(b)  prevents  abuse  of  the  removal  privilege  by  ex- 
cluding from  removal  nine  specific  classes  of  cases  in  which  removal  seems  in- 
appropriate. 

Section  1313  furthers  the  interest  of  clarity  and  the  Bright  Line  Policy  by 
putting  in  statutory  form  the  doctrine  of  "pendent  jurisdiction,"  to  which  the 
Supreme  Court  spoke  in  United  Mine  Workers  v.  Gibbs,  383  U.S.  715  (1966). 

Access  to  a  federal  court  for  the  determination  of  federal  questions  should 
not  depend  on  where  in  the  country  the  parties  live  or  can  be  served  with  process. 
Accordingly  §  1314  would  allow  nationwide  service  of  process  and  a  broad  choice 
of  venue,  so  that  suit  may  be  brought  in  a  convenient  federal  court,  and  there  is 
a  further  provision  in  §  1315,  more  flexible  than  the  present  statute,  28  U.S.C. 
§  l'^04(a),  for  transfer  of  cases  from  one  federal  court  to  another  where  this  is 
in  the  interest  of  justice. 

STAYS  IN  CERTAIN   CASES 

Sections  1371-1373  would  be  an  important  contribution  in  terms  of  all  four  of 
the  criteria  by  which  I  think  the  division  of  jurisdiction  should  be  measured. 
They  would  provide  clear  lines,  based  on  rational  principles,  where  there  is  now 
only  murkiness.  they  would  reduce  the  inefliciency  of  endless  litigation  in  a  suc- 
cession of  courts  of  the  same  matter,  and  they  would  cure  some  problems  that 
presently  lead  to  great  friction  between  the  state  and  federal  court  systems. 

Section  1371  undertakes  to  codify  so  much  of  the  court-made  "abstention  doc- 
trines" as  seems  justifiable.  One  need  only  compare,  and  undertake  to  reconcile, 
Reetz  V.  Bozanich,  397  U.S.  82  (1970),  with  Wisconsin  v.  Constantinenu,  400  U.S. 
433  ( 1971 ) ,  to  understand  what  a  welcome  improvement  in  the  law  this  would  be. 
Subsections  (a)  and  (b)  are  based  generally  on  the  Tax  Injunction  Act,  28  U.S.C. 
§  1341,  and  the  Johnson  Act  of  1934,  28  U.S.C.  §  1342,  but  with  modifications  and 
improvements  that  experience  over  more  than  three  decades  has  suggested. 
Subsection  (c)  undertakes  to  define  the  situations  in  which  a  federal  coiirt  may 
stay  an  action,  under  the  general  "abstention  doctrines,"  while  subsection  (d) 
makes  procedural  provisions  for  cases  in  which  there  has  been  a  stay  under  any 
of  the  first  three  subdivisions.  The  procedures  are  set  up  so  that  stay  of  the  fed- 
eral action  ordinarily  will  mean  that  the  federal  court  is  out  of  the  case  for  good 
and  it  will  proceed  to  judgment  in  the  state  courts,  rather  than  being  shuttled 
l)ack  and  forth  between  the  two  systems  for  .years  as  too  often  happens  at  present. 
Subsection  (e)  allows  use  of  the  controversial  procedure  by  which  federal  courts 
are  authorized  to  certify  questions  to  state  courts  in  some  states,  but  limits  the 
kinds  of  cases  in  which  this  procedure  may  be  used.  Subsection  (f )  bars  federal 
courts  from  abstaining  except  as  provided  in  §  1371  while  subsection  (g)  de- 
scribes kinds  of  actions — certain  civil  rights  cases  as  well  as  cases  brought  by  or 
for  the  United  States — in  which  the  authorizations  for  abstention  provided  in 
the  section  generally  are  inapplicable  and  the  federal  court  is  required  to  proceed 
to  judgment. 

Section  1372  is  a  revision  of  28  U.S.C.  §  2283,  the  present  version  of  the  Anti- 
Injunction  Act  of  1793.  The  principal  contribution  of  the  section  is  in  stating 
clearly  in  statutory  form  the  interpretation  the  courts  have  put  on  the  vague  lan- 
guage of  the  present  statute.  It  is  possible  that  clause  (7)  of  the  section,  allowing 
an  injunction  against  state  court  criminal  proceedings  in  certain  civil  rights 
cases,  may  require  reexamination  to  be  sure  that  it  does  not  reopen  the  door  to 
federal  injunctions  of  this  kind  any  more  widely  than  it  was  left  open  by 
Younger  v.  Harris,  401  U.S.  37  (1971),  and  its  five  companion  cases. 

Finally  §  1373  puts  in  statutory  form  for  the  first  time  the  rule  that  a  state 
court  may  not  enjoin  federal  court  proceedings,  subject  to  two  exceptions  stated 
in  that  section. 

THEEE-JUDGE  COUBTS 

The  provisions  on  three-judge  courts,  §§  1374-1376,  are  the  one  portion  of  the 
ALI  Study  that,  in  my  judgment,  has  become  outmoded  with  the  passage  of  time. 
Section  1374  would  have  reduced  considerably  the  cases  in  which  a  three-judge 
court  is  required  but  would  have  retained  it  where  otherwise  required  by  Act  of 
Congress  and  for  actions  challenging  the  constitutionality  of  state  statutes,  ad- 
ministrative orders,  and  constitutional  provisions.  Section  1375  deals  with  proce- 
dural questions  relating  to  three-judge  courts  while  §  1376  undertakes  to  bring 
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some  semblance  of  order  into  the  chaos  that  presently  exists  with  regard  to 
appeals  from  determinations  about  and  by  three-judge  courts. 

If  §§  1374-1376  were  adopted  as  they  stand,  they  would  be  a  considerable  im- 
provement over  the  present  law  on  three-judge  courts.  But  recent  experience  has 
shown  that  more  drastic  surgery  is  required  than  the  Institute  has  proposed. 
The  three-judge  court  is  the  single  worst  feature  in  the  federal  judicial  system 
as  we  have  it  today.  To  the  greatest  extent  possible,  it  must  be  abolished.  Cer- 
tainly we  can  no  longer  tolerate  the  luxury  of  a  court  of  three  judges  to  consider 
challenges  to  state  laws. 

The  Institute's  proposals  about  three-judge  courts  were  formulated  by  the 
Advisers  and  the  Council  in  1966  and  1967.  They  were  approved  at  the  1968 
Annual  Meeting.  It  was  quite  debatable  even  then  whether  the  three-judge  court 
ought  to  be  retained  for  the  state  law  cases.  I  recall  spending  an  afternoon  in 
April,  1967,  discussing  all  of  the  Institute's  proposals  with  Dean  Lindsey  Cowen 
of  the  University  of  Georgia  Law  School,  a  distinguished  scholar  in  the  area  of 
federal  jurisdiction,  and  with  the  very  bright  students  in  his  seminar  on  Federal 
Courts.  The  one  point  on  which  I  was  unable  to  persuade  them  was  that  there 
was  any  justification  for  retaining  the  three-judge  court  for  the  state  law  cases. 
At  every  stage  of  the  Institute  procedure— among  the  Advisers,  in  the  Council, 
and  at  the  Annual  INIeeting — there  were  those  who  shared  the  view  of  my  Georgia 
friends. 

At  the  time  the  Institute  completed  its  work  on  this  Study  the  most  recent 
statistics  available  to  it  were  for  the  fiscal  year  1967,  ending  June  30,  1967.  At 
page  317  of  the  Study  the  Commentary  states  the  figures  on  which  the  Institute 
was  acting.  Thev  showed  that :  For  the  years  1955-1959,  the  average  number  of 
such  cases  heard  was  48.8  per  year.  In  the  years  1960-64,  the  average  per  year 
was  95.6  such  cases.  In  fiscal  1967,  171  cases  were  heard  by  three-judge  courts. 
Ilnfortimately  the  number  of  cases  of  this  kind,  already  on  the  increase  in  the 
mid-60s.  has  continued  to  grow  at  an  explosive  rate.  Here  are  the  figures  for 
subsequent  years :  1968,  179 ;  1969,  215 ;  1970,  291 ;  and  1971,  318. 

Thus  in  four  years  there  has  been  an  86%  increase  in  the  volume  of  these  cases 
over  the  latest  figure  that  the  Institute  had  available  to  it. 

The  three-judge  court  is  a  burden  on  the  federal  courts.  Instead  of  a  case  being 
heard  and  determined  by  the  judge  in  whose  court  it  is  filed,  there  must  be  brought 
in  another  district  judge  as  well  as  a  judge  of  the  court  of  appeals.  In  most  parts 
of  the  country,  the  two  additional  judges  must  be  brought  in  from  another  place, 
and  must  leave  the  work  that  they  would  ordinarily  be  doing  in  their  own  court 
to  serve  on  the  three-judge  court. 

In  addition.  28  U.S.C.  §  1253  allows  direct  appeal  to  the  Supreme  Court  from 
orders  of  a  three-judge  court  granting  or  denying  injunctions,  though  it  would  be 
a  brave  man  indeed  who  would  be  bold  enough  to  say  when  direct  appeal  does 
or  does  not  lie— or  even,  for  that  matter,  when  a  three-judge  court  is  or  is  not 
required.  In  terms  of  the  total  docket  of  the  Supreme  Court  this  does  not  seem 
unduly  burdensome.  A  study  of  all  of  the  cases  docketed  in  the  present  term 
through  February  10th  of  this  year  showed  that  only  2.4%  of  the  cases  were 
from  three-judge  courts.  But  this  is  quite  misleading.  Because  these  cases  do 
come  by  appeal  rather  than  by  certiorari,  they  consume  a  disproportionate  amount 
of  the  limited  time  for  argument  available  to  the  Court.  In  the  period  from  Oc- 
tober, 1969,  through  November,  1971,  the  Court  heard  argument  in  366  cases. 
Of  these  80,  or  22%,  were  from  three-judge  courts,  and  the  percentage  is  quite 
stable  term  after  tei-m.  Even  this  figure,  depressing  as  it  is,  is  not  the  end  of  the 
matter.  Because  a  three-judge  tribunal  is  not  well-equipped  to  conduct  to  a  trial 
or  to  pass  on  evidentiary  questions,  the  record  in  cases  from  three-judge  courts 
is  often  seriously  defective. 

Because  appeal  is  directly  to  the  Supreme  Court,  the  cases  do  not  have  the 
benefit  of  the  preliminary  screening  and  sharpening  of  issues  that  the  courts 
of  appeals  ordinarily  apply.  As  a  result  these  cases  are  especially  burdensome 
on  the  Supreme  Court  and  especially  diflScult  to  decide  in  satisfactory  fashion. 
If  there  is  any  informed  opinion  that  today  favors  retention  of  the  three- 
judge  court,  I  am  unaware  of  it.  The  Judicial  Conference  of  the  United  States 
iias  endorsed  abolition.  The  subcommittee  has  strong  letters  from  Chief  Judge 
Haynsworth.  of  the  Fourth  Circuit,  and  Chief  Judge  Brown,  of  the  Fifth  Circuit, 
meii  who  are  on  the  firing  line  and  see  the  day-to-day  dislocations  that  three- 
judge  courts  cause,  calling  for  abolition.  The  Supreme  Court's  disenchantment 
with  the  three-judge  court  devise  is  obvious  from  its  opinions.  The  time  has  come 
to  end  the  three-judge  court.  The  only  problem  is  how. 
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On  April  27th  Senator  Burdick  introduced  Amendment  No.  1169.  Tliis  would 
amend  S.  1876  by  substituting  new  provisions  for  those  proposed  by  the  Amer- 
ican Law  Institute  as  §§  1374  and  1375.  This  amendment  would,  on  the  whole, 
be  a  satisfactory  long-term  solution  of  the  three-judge  court  problem.  It  would 
end  the  use  of  three-judge  courts  for  actions  challenging  the  constitutionality 
of  state  laws,  except  for  actions  seeking  congressional  reapportionment  or  the 
reapportionment  of  a  statewide  legislative  body.  It,  like  the  ALI  proposal,  would 
end  the  use  of  three-judge  courts  in  actions  attacking  the  constitutionality  of 
Acts  of  Congress.  It,  like  the  ALI  proposal,  would  retain  the  three-judge  court 
for  review  of  some  orders  of  the  Interstate  Commerce  Commission  as  well  as  for 
some  actions  under  the  Expediting  Act,  the  1964  Civil  Rights  Act,  and  the  1965 
Voting  Rights  Act. 

My  reservations  about  Amendment  No.  1169  as  a  long-term  solution  are  two. 
First,  I  think  that  the  procedural  provisions  the  Institute  presents  as  §  1375 
do  resolve  some  vexing  problems  in  the  present  law  and  are  preferable  to  §  1375 
as  it  is  proposed  in  Amendment  No.  1169,  which  is  taken  without  significant 
change  from  the  present  statute,  28  U.S.C.  §  2285. 

Second,  I  question  the  desirability  of  retaining  the  three-judge  court  for 
reapportionment  cases.  It  is  certainly  true  that  these  are  important  cases,  but 
they  are  cases  for  which  the  three-judge  court  is  particularly  ill-suited.  The 
three-judge  court  works  best  in  cases  that  raise  a  purely  legal  issue.  It  is  not 
well-adapted  for  cases  that  require  extensive  evidentiary  hearings,  as  is  com- 
monly true  of  reapportionment  eases.  Typically  there  is  great  time  pressure  to 
get  a  final  decision  in  reapportionment  litigation.  Direct  nppeal  to  the  Supreme 
Court,  accompanied  by  application  for  a  stay  to  the  circuit  justice,  does  not 
work  well  in  this  context.  A  week  or  two  before  the  filing  deadline  for  this 
year's  elections  in  my  state,  separate  three- judge  courts  held  unconstitutional 
the  redistricting  of  our  congressional  seats  and  of  tlip  lower  house  of  the  state 
legislature.  The  state  applied  to  our  circuit  justice.  Justice  Powell,  for  a  stay 
in  each  of  these  cases.  A  stay  was  granted  in  the  congressional  case,  and  the 
districting  by  the  legislature  will  remain  in  effect  for  this  year's  election.  A 
stay  was  denied  in  the  case  concerning  our  House  of  Representatives,  and  elec- 
tions to  that  body  this  year  will  be  on  the  basis  of  a  new  districting  plan  drawn 
up  by  the  three-judge  court.  All  of  this  has  mystified  those  of  us  on  the  scene 
who  have  studied  the  two  cases,  since  the  order  about  the  lowest  house  of  the 
legislature  seems  to  us  far  more  doubtful,  in  terms  of  the  Supreme  Court  prec- 
edents, than  the  order  about  congressional  districting.  It  would.  I  suggest,  have 
been  preferable  to  allow  single  judges  to  hear  these  cases,  with  quick  review  on 
the  merits  available  in  the  court  of  appeals. 

These  points  I  have  raised  about  Amendment  No.  1169  are  matters  of  detail. 
A  more  important  point  is  that  I  do  not  think  it  sufficient  to  await  enactment 
of  S.  1876  to  cut  back  on  three-judge  courts.  The  costs  that  the  three-judge  court 
device  exacts  from  our  judicial  system  are  so  great  that  this  has  become  a 
matter  of  much  urgency,  for  which  an  immediate  solution  is  needed.  I  would 
strongly  urge  on  the  subcommittee  the  introduction  and  adoption  of  separate  leg- 
islation that  would  cure  the  three-judge  court  problem  now,  without  waiting 
for  congressional  enactment  of  S.  1876.  -A  three-judge  court  statute  would,  I 
think,  arouse  no  controversy,  while  S.  1876  is  a  complicated  bill  that  has  drawn 
the  fire  of  some  special-interest  groups. 

There  is  currently  pending  in  the  other  body  H.R.  3805,  which  would  abolish 
the  three-judge  court  in  cases  challenging  state  and  federal  statutes.  Though 
I  favor  legislation  of  that  kind,  I  am  opposed  to  §  5  of  H.  R.  3805.  It  would 
add  a  new  §  1259  to  Title  28,  providing  direct  appeal  to  the  Supreme  Court  from 
decisions  enjoining,  on  constitutional  grounds,  enforcement  of  state  or  federal 
statutes  if  the  attorney  general  of  the  government  involved  filed  a  statement 
that  immediate  consideration  of  the  appeal  by  the  Supreme  Court  is  a  general 
public  importance.  The  Supreme  Court  would  have  discretion,  if  such  a  certificate 
were  filed,  either  to  hear  and  decide  the  case  or  to  refer  it  for  decision  to  the 
appropriate  court  of  appeals. 

The  direct-appeal-by-certification  device  of  H.  R.  3805  seems  to  be  an  unneces- 
sary complication.  Swift  judicial  review  can  be  had  in  cases  where  the  public 
interest  requires  it.  The  Pentagon  Papers  case  went  from  the  district  court 
through  the  court  of  appeals  to  decision  by  the  Supreme  Court  in  less  than  three 
weeks.  In  an  important  case  a  few  years  back  involving  a  nationwide  steel  strike, 
the  judgment  of  the  district  court  was  entered  October  21st,  the  case  was  decided 
by  the  court  of  appeals  on  October  27th,  and  decision  from  the  Supreme  Court 
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came  on  November  7th.  United  Steelicorkers  of  American  v.  United  States,  3G1 
US  39  (1959).  Even  greater  expedition  is  possible,  when  this  is  necessary, 
because  of  the  power  of  the  Supreme  Court  under  28  U.S.C.  §  1254(1)  to  grant 
certiorari  before  judgment  in  the  court  of  appeals  and  thus,  in  effect,  allow  di- 
rect review  when  the  Supreme  Court  thinks  this  desirable. 

No  complicated  legislation  is  required  to  solve  the  problem  of  the  three-judge 
court.  A  simple  Act  of  Congress  repealing  §§  2281  and  2282  of  Title  28  would  do 
the  job  neatly  and  cleanlv.  Regardless  of  what  long-term  provisions  Congress 
may  choose  to  write  into  S.  1876  for  §§  1374-1376  of  that  bill,  it  is  of  great  im- 
portance to  the  orderly  functioning  of  the  federal  judiciary  that  §§  2281  and  2282 
be  repealed,  and  that  they  be  repealed  now. 

Senator  Burdick.  Let  me  ask  you  a  hypothetical  question.  Suppose 
you  are  the  plaintiff  and  you  bring  an  action  in  the  State  court  in  Texas 
and  I  am  representing-  the  defendant,  I  say  my  client  needs  the  pro- 
tection of  the  due-process  clause  of  the  Constitution  and  therefore  I 
ask  it  to  be  removed.  Suppose  I  raise  the  question  constitutionally 
in  that  general  fashion.  Will  that  case  automatically  be  removed  ? 

Professor  Wright.  Under  our  proposal,  as  under  present  law,  re- 
moval itself  is  always  an  automatic  process.  You  simply  file  the  pa- 
pers. I  think  TOur  case  would  automatically  be  removed  but  it  would 
promptly  be  remanded  by  the  Federal  court.  I  probably  would  say  "my 
friend.  Senator  Burdick,  has  raised  a  fully  insubstantial  defense, 
Judge  Friendly."  Judge  Friendly  would  say,  ''Why,  of  course,  lets  send 
the  case  back." 

Senator  Burdick.  In  other  words,  it  would  have  to  be  decided  in 
each  case  upon  the  removal  petition,  wouldn't  it  ? 

Professor  Wright.  Yes.  That  of  course  is  true  today.  People  can 
file  a  frivolous  removal  petition  today.  Indeed,  one  of  the  real  prob- 
lems we  have  in  the  law  that  Judge  Haynsworth  has  spoken  of  in  a 
recent  decision  in  the  fourth  circuit.  South  Garolwa  v.  Moore^  is  crimi- 
nal litigation  where  on  the  day  you  are  to  come  into  State  criminal 
court,  you  come  in  and  file  a  removal  petition.  It  does  not  matter  how 
frivolous  it  is.  The  State  court  cannot  do  anything  until  it  gets  to  the 
Federal  court  and  a  Federal  judge  has  a  chance  to  look  at  the  removal 
petition  and,  if  it  is  frivolous,  send  it  back.  So  there  is  something  we 
need  to  do  something  about.  If  we  have  lawyers  who  don't  feel  a  sense 
of  responsibility  to  the  system,  they  are  going  to  misuse  any  set  of 
procedures  we  provide  for  them. 

Senator  Burdick.  Judge  Friendly  said  we  have  such  lawyers  ? 

Professor  Wright.  We  do. 

Senator  Burdick.  But  do  you  think  that  this  is  the  major  problem  ? 

Professor  Wright.  No  ;  I  don't.  I  think  that  the  imagination  we  will 
see  is  much  more  likely  to  be  on  the  plaintiff's  side.  There  are  cases,  and 
Judge  Friendly  quite  rightly  pointed  to  them,  in  which  the  reform 
lawyer,  suffering  from  chronic  federalitis,  will  be  able  to  come  up 
with  a  plausible  Federal  defense  and  and  get  the  case  to  Federal 
court..  If  it  is  plausible  and  if  it  is  new  and  imaginative,  maybe  that 
is  what  the  Federal  court  ought  to  be  deciding. 

Senator  Burdick.  I  think  you  and  Judge  Friendly  would  remove 
wlien  it  is  based  on  a  statutory  situation  but  Judge  Friendly  would 
not  remove  on  all  constitutional  situations.  That  is  where  you  divide  ? 

Professor  Wright.  That  is  the  gulf  between  us. 

Senator  Burdick.  Generally,  sect^ion  1311  codifies  the  present  law 
of  Federal  jurisdiction  with  its  judicial  gloss.  One  change  that  it 
made  is  in  the  jurisdiction  of  declaratory  judgment  cases,  as  set  forth 
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in  the  historic  case  of  Shelly  Oil  Co.  v.  Phillips  Petroleum  Co..,  344 
U.S.  237  (1952). 

Professor  Wrioht.  Yes ;  and  I  thinlv  that  would  be  a  real  step  for- 
ward. The  Ph'dlips  Petroleum,  case,  to  the  extent  it  does  lay  down  a 
historical  test,  with  some  scholarly  disagreement  about  whether  it 
says  such  and  such,  can  be  used  in  determining  whether  it  is  a  Federal 
jurisdiction  case  in  a  declaratory  action. 

First  you  must  ask  yourself  what  kind  of  lawsuit  would  arise  out 
of  this  lawsuit  if  we  didn't  have  a  Federal  declaratory  judgment 
statute,  and  then  ask  Avhether  that  would  be  a  State  jurisdictional 
case  or  one  in  the  Federal  courts.  This  is  simply  too  unrealistic  to  ask 
the  bar  to  perform  or  judges  to  perform.  It  sends  us  back  to  a  hypo- 
thetical question  about  a  state  of  affairs  nearly  40  years  ago  and  a  state 
of  affairs  that  many  of  us  simply  are  unaware  of  historically,  that  we 
liave  read  about  in  books  but  never  had  any  firsthand  experience  with, 
to  figure  out  where  our  case  would  go.  We  simply  say,  let's  look  on 
the  face  of  the  complaint  and  see  if  the  fellow  is  relying  on  Federal 
law  as  the  basis  of  his  claim.  If  he  is  relying  on  Federal  law,  he  ought 
to,  if  he  wants  to.  sue  in  the  Federal  courts.  This,  I  think,  has  merit. 
In  my  judgment,  the  most  important  of  the  four  criteria  I  set  out  is 
clarity.  He  would  then  know  immediately  whether  or  not  lie  is  entitled 
to  go  to  Federal  court  in  your  declaratory  action  claim.  The  declara- 
tory action  claim  today  is  very  complicated  and  a  very  unreal  question. 

Senator  Btjrdick.  Eliminating  the  amount  in  controversy  is  not 
really  a  substantial  change  since  a  substantial  number  of  cases  are 
brought  today  imder  special  Federal  statutes,  but  do  not  require  the 
complaint  to  be  a  specific  dollar  amount,  that  is  correct? 

Professor  Wright.  That  is  correct. 

Senator  Burdick.  When  you  limit  the  dollar  am.ount,  you  are  not 
making;  too  grand  a  change  because  much  of  the  legislation  has  already 
taken  place. 

Professor  Wright.  I  would  think  about  a  handful  of  cases  imme- 
diately. 

Senator  Burdick.  "What  is  the  difference  between  dismissal  for 
failure  to  state  a  claim  and  dismissal  for  lack  of  jurisdiction?  That 
problem  has  arisen  in  Wheeldin  v.  Wheeler.,  are  vou  familiar  with 
that? 

Professor  Wright.  Yes ;  I  am,  sir.  I  guess  the  difference  would  be  in 
the  res  judicata  effect  of  the  judgment,  so  far  as  the  Federal  court 
is  concerned.  As  far  as  the  party  is  concerned,  it  doesn't  make  a  great 
deal  of  difference  whether  he  is  told  that  he  is  out  of  court  because 
he  hasn't  stated  a  claim  or  because  there  is  no  Federal  jurisdiction 
over  his  claim.  There  was  some  suggestion  in  the  case  of  Bell  v.  Hood., 
the  predecessor  of  Wheeler,  that  there  might  be  a  difference  in  the 
pendent  jurisdiction  effect.  It  might  be  that  the  Federal  court  would 
have  pendent  jurisdiction  to  hear  the  State  law  claim  arising  out  of 
the  same  facts.  I  think  in  light  of  doctrinal  developments  since  Bell  v. 
Hood,  that  it  is  not  a  real  danger. 

Senator  Burdick.  Is  it  your  judgment  that  the  law  referred  to  in 
1311  Avas  not  confined  to  acts  of  Congress  but  to  Federal  common  law? 

Professor  Wright.  That  is  the  nicest  question  you  can  possibly  ask 
me.  You  brighten  my  morning  immeasurably  because  the  Supreme 
Court  about  a  month  or  so  agoT  in  Illinois  v.  City  of  Milwaukee,  held 
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that  the  "laws"  referred  to  in  section  1331  inchided  Federal  common 
la^y  and  cited  the  ALI  Study  of  Division  of  Jurisdiction  as  authority 
for  that  proposition.  So  I  was  greatly  gratified  when  our  prediction  be- 
came law.  .  1       X  Tl         i. 

Senator  Buedick.  That  is  the  kind  of  question  the  student  likes  to 
ask  on  Monday  morning  in  law  school. 

Kef  erring  to  subsection  (c)  of  1312  creating  removal  m  certain 
civil  rights  cases— this  is  taken  almost  verbatim  from  the  present  sec- 
tion 1443  of  title  28.  I  take  it  that  your  intention  is  to  carry  through 
generally  the  present  law  in  civil  rights  removal  ? 

Professor  Wright.  That  was  our  intention ;  yes.  We  wanted  to  make 
no  change  whatever  in  that  area  but  simply  state  the  law  as  it  is  in  the 
books  and  as  has  been  construed  by  the  Supreme  Court.  We  felt  that  it 
was  not  our  function  at  the  Institute  to  get  involved  in  a  civil  rights 
fight  by  either  broadening  the  civil  rights  removal  or  narrowing  it, 
and  that  tlie  safest  thing  was  simply  to  codify  it. 

Senator  Burdick.  The  ALI  Commentary  on  page  205  mentions  that 
the  courts  ought  to  be  cognizant  of  the  decision  in  Peacock.  Are  you 
familiar  with  that  case? 
Professor  Wright.  Yes. 

Senator  Burdick.  The  concern  was  that  legal  harassing  by  the 
prosecution  can  have  a  chilling  effect  on  a  federally  guaranteed  civil 
right.  This  is  a  very  difficult  question.  What  are  your  views? 

Professor  Wright.  If  you  will  give  me  a  minute  to  refresh  my  recol- 
lection by  seeing  in  what  context  that  was  said. 

It  seems  to  me  that  our  reference  to  Peacodc^  Senator  Burdick, 
really  cuts  the  other  way  than  the  thrust  that  your  question  might  have 
suggested.  We  point  to  Peacock  as  recognizing  that  you  could  have 
broader  civil  rights  removal  but  it  would  be  wholesale  dislocation  of 
the  historic  relationship  of  State  and  Federal  courts  if  you  were  to 
have  civil  rights  removal  on  a  broad  basis.  We  did  think  about  the 
possibility  of  harassment  due  to  unfair  prosecution,  and  on  that  sub- 
ject I  would  have  to  say  that  if  I  was  writing  the  book  myself  rather 
than  merely  being  the  Keporter  of  the  Institute,  a  stronger  position 
might  well  have  been  taken.  This,  after  all,  is  a  collective  product. 
It  IS  not  mine.  It  represents  views  that  were  acceptable  to  all  of  the 
various  levels  in  the  Institute.  jNIy  own  feeling  is  that  Younger  v. 
Hernia  and  the  other  five  cases  decided  February  22,  1971,  were  right, 
that  if  there  was  anything  wrong  with  them,  it  was  that  they  did  not 
go  far  enough. 

I  think  that  people  who  are  prosecuted  in  State  courts  should  look 
to  the  State  court  as  the  place  where  their  constitutional  claims  will  be 
vindicated.  It  is  unfortunate  that  for  6  years  the  doctrine  developed 
in  the  countrv  that  all  the  State  court  defendant  need  to  do  was  mur- 
mur something  about  chilling  effect  and  he  could  be  over  in  Federal 
court  with  an  injunction  against  the  State  court  of  prosecution.  So  that 
my  own  personal  feeling  is,  as  a  scholar,  we  ought  to  be  very  restrictive 
of  removal  and  we  ought  to  count  on  the  State  court  to  be  the  place 
where  the  constitutional  claims  will  be  vindicated. 

Mr.  Mullen.  With  regard  to  section  1372,  you  indicated  that  some 
account  should  be  taken  of  Younger  v.  Harris  and  the  other  cases 
decided  at  that  time  by  the  Supreme  Court.  But  I  note  that  there  are 
some  district  courts  and  circuit  courts  since  that  time  that  have  granted 
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injunctions  against  certain  State  laws  which  would  restrict  the  right 
of  assembly  and  free  speech  where  there  was  no  pending  State  action. 
Do  you  think  that  still  will  be  permissible  under  section  1372  where 
the  statute  in  question  was,  in  its  operative  sections,  virtually  identical 
with  other  statutes  the  Supreme  Court  had  already  declared 
unconstitutional  ? 

Professor  Wright.  That  was  what  ?  1372  ? 

Mr.  Mullen.  Yes. 

Professor  Wright.  One  example  that  was  put  to  us  was  a,  case  in 
Georgia  in  which  civil  rights  workers  being  prosecuted  under  a 
statute  that  the  Supreme  Court  had  held  unconstitutional  in  1937. 
For  that  kind  of  case,  subsection  7  you  put  in,  and  that  I  think  is 
what  Yoimger  recognized.  When  you  have  a  classic  condition  of 
harassment,  then  the  Federal  court  ought  to  be  able  to  get  in.  But  if 
you  have  the  State  authorities  that  do  go  about  their  business  en- 
forcing the  law,  the  State  courts  should  then  decide  on  whether  they 
are  valid  or  not. 

Mr.  Mullen.  Could  I  ask  another  question  ? 

Senator  Burdick.  Yes. 

]Mr.  Mullen.  I  want  to  ask  a  question  about  the  relationship  be- 
tween the  three-judge  court  and  the  abstention  doctrine.  I  think  some 
three-judge  courts  have  expressed  concern  about  the  amount  of  man- 
power that  must  be  put  into  the  three-judge  courts.  Do  you  think 
the  elimination  of  the  three- judge  courts  would  then  relieve  this 
pressure?  Perhaps  when  other  things  aren't  balanced  some  judges 
pre  abstaining  simply  because  of  the  pressure  that  is  brought  about 
by  the  three- judge  court. 

Professor  Wright.  I  am  perfectly  sure  that  is  a  working  influence 
on  the  system,  Mr.  Mullen,  and  the  fact  that  they  are  going^to  have  to 
have  three  judges  is  a  fact  that  ought  not  but  does  lean  in  the  direc- 
tion of  abstaining  for  those  cases.  As  I  read  the  Idleioild  case,  you 
would  have  to  have  three  judges  to  decide  whether  you  are  going  to 
abstain,  although  I  note  there  are  some  district  courts  that  don't  read 
Idlewild  as  I  do,  since  I  have  been  seeing  some  decisions  in  which 
single  district  judges  have  been  saying  that  they  are  going  to  abstain 
in  cases  where  I  would  have  thought  only  a  three-judge  court  could 
make  that  decision. 

Mr.  Mullen.  Could  I  ask  a  couple  of  questions  in  regard  to  Judge 
Friendly's  comments  on  section  1312  ?  Do  you  feel  that  it  makes  any 
difference  that  the  broadening  of  equal  protection  and  due  process 
principles — which  the  Supreme  Court  has  done  since  1969  to  cover 
cases  involving  eviction  or  conditional  sales  or  garnishment  or  cog- 
novit judgments — do  you  feel  that  there  would  be  a  possibility  that  if 
VN^de  constitutional  defenses  were  allowed  that  parties  could  obtain 
removal,  and  then  under  the  doctrine  of  pendent  jurisdiction  codified 
in  section  1313  you  might  have  a  significant  number  of  cases  where 
the  only  issues  decided  were  really  questions  of  State  law. 

Professor  Wright.  That  could  happen.  Our  formulation  on  Federal 
defense  removals  first  would  require  that  more  than  $10,000  be  in 
controversy  so  a  small  case  would  not  be  removed.  Second,  it  re- 
quires that  the  Federal  defense  be  dispositive  of  the  case,  so  an  inci- 
dental Federal  defense,  if  you  weren't  entitled  to  this  particular  form 
of  prejudgment  security,  you  would  not  be  entitled  to  removal.  The 
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real  force  of  your  question  is  whether  we  aren't  going  to  have  more 
removals  as  we  broaden  the  constitutional  rights,  and  the  answer  is, 
"Yes,"  of  course  we  are.  The  more  constitutional  defenses  allowed,  the 
more  cases  that  will  come  to  Federal  court  on  this  basis.  But  once 
again,  this  to  me  is  not  troublesome  at  all. 

1  have  tried  to  follow  fairly  closely  the  work  of  the  Supreme  Court 
and  to  be  able  to  speak  knowledgeably  about  constitutional  law.  The 
cases  to  which  you  refer,  Mr.  IMullen,  are  for  me  such  that  I  am  at  a 
loss  when  it  comes  to  esoteric  devices  such  as  cognovit  notes  and  attach- 
ments and  things  of  that  sort.  So  I  don't  understand  the  fundamental 
State  law,  much  less  understand  what  the  Supreme  Court  has  now 
held  on  the  constitutional  basis.  So  I  v;ould  rather  like  to  have  tlie 
Federal  judges  wrestling  with  this.  Next  month  the  Fourth  Circuit 
Judicial  Conference  v.ill  allow  an  hour  to  be  set  aside  in  which  the 
leading  expert  in  this  country,  Professor  Degnan  of  Berkeley,  is  going 
to  try  to  educate  the  judges  on  what  these  decisions  do  mean.  These 
judges  will  have  the  advantage  that  many  State  judges  won't  have 
and  so  are  going  to  be  better  off.  I  will  be  a  guest  of  the  Fourth  Circuit 
Conference  so  perhaps  I  will  understand  some  of  that. 

Mr.  Mullen.  Do  you  think  along  this  line  that  you  find  increasing 
numbers  of  cases  seeking  declaratory  judgments  or  injunctive  relief 
against  the  enforcement  of  certain  State  laws,  and  perhaps  the  garn- 
ishment practice  in  the  State  courts,  and  that  with  these  affirmative 
suits  brought  by  plaintiffs  even  if  you  restricted  removal  to  statutory 
defenses  citizens  generally  could  protect  their  constitutional  rights 
adequately  in  that  manner  ? 

Professor  Wright.  I  am  sure  that  the  imaginative  lawyer  would 
have  no  trouble  making  a  Federal  claim  out  of  these  cases  rather  than 
relying  on  it  as  a  Federal  defense.  Under  our  formulation  he  could 
ask  for  a  Federal  declaratory  judgment  that  he  is  not  to  be  evicted. 
Under  today's  law  he  could  probably  seek  injunction  against  being 
evicted  and  get  to  the  Federal  court  if  that  is  where  he  wants  to  be. 

Senator  Bukdick.  As  you  point  out,  amendment  1169  eliminates  the 
requirement  of  three-judge  courts  in  all  constitutional  cases  except  in 
reapportionment,  but  it  does  retain  three- judge  courts  for  certain 
actons  required  by  an  act  of  Congress.  You  have  stated  you  question 
the  desirability  of  maintaining  three- judge  courts  for  reapportion- 
ment cases.  Is  it  not  true  a  number  of  these  reapportionment  cases 
are  heard  and  decided  by  the  Supreme  Court? 

Professor  Wright.  I  am  afraid  I  don't  quite  understand. 

Mr.  Mullen.  Well,  a  number  of  these  cases,  after  they  have  been 
decided  by  three-judge  courts  are  appealed  to  the  Supreme  Court  and 
you  ultimately  get  an  opinion  by  the  Supreme  Court,  so  that  if  you 
eliminate  the  three-judge  courts  in  those  reapportionment  cases,  I 
wonder  if  you  would  still  not  get  a  significant  number  of  them  as 
compared  to  the  types  of  cases  which  would  be  ultimately  appealed 
to  .the  Supreme  Court,  and  i^erhaps  heard  by  the  Supreme  Court. 

Professor  Wright.  Some  eventually  would  end  up  in  the  Supreme 
Court  undoubtedly,  if  they  were  important.  If  they  are  merely  ques- 
tions of  applying  principles  the  Court  has  already  laid  down  to  some 
new  map,  I  should  think  a  district  court  or  the  court  of  appeals  is 
really  all  that  you  ouglit  to  have  or  need  have.  In  that  context  you 
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will  recall  I  referred  in  my  statement  to  tlie  very  strange  situation 
we  had  in  two  reapportionment  cases  in  Texas  this  year,  where  as  a 
practical  matter  the  decision  we  got  is  that  of  the  circuit  justice 
and  he  granted  a  stay  in  one  and  did  not  grant  a  stay  in  the  other. 
In  one  case  the  redistricting  would  place  single  member  districts 
in  three  of  our  counties  this  year,  but  not  in  the  other.  We  have 
the  theoretical  possibility  of  arguing  the  case  before  the  Supreme 
Court  but  by  that  time  the  election  will  be  over,  and  once  you  get 
people  used  to  a  single  member  district,  it  is  very  unlikely  we  could 
ever  go  back. 

Mr.  Mullen".  Well,  I  read  that  part  of  your  statement  and  I  was 
puzzled  by  the  decision  in  those  two  cases,  too.  But  if  such  decisions 
were  to  come  from  circuit  courts,  there  would  be  a  possibility  that 
the  Supreme  Court  would  accept  an  appeal  and  argument  under 
those  circumstances  ? 

Professor  Wright.  There  is  always  the  possibility,  yes. 

Senator  Burdick.  I  have  one  last  unrelated  question. 

I  believe  you  testified  here  earlier  in  support  of  the  diversity  sec- 
tion of  this  bill  ? 

Professor  Wright.  No,  sir.  I  did  not.  This  is  the  first  time  I  have 
appeared  before  your  committee. 

Senator  Burdick.  But  we  have  been  in  conference  before  ? 

Professor  Wright.  Yes,  sir.  We  had  a  meeting  in  your  ofRce  at 
this  time  last  year. 

Senator  Burdick.  Well,  what  is  your  opinion  on  the  diversity 
section  ? 

Professor  Wright.  My  own  preference  would  be  like  Judge  Friend- 
ly's,  to  go  further  than  the  Institute  and  abolish  diversity  altogether 
except  for  aliens  and  interpleaders  and  special  cases  where  it  is  use- 
ful. I  did  not  work  on  the  committee's  diversity  apportionment  study. 
It  does  create  a  provision  that  certainly  would  provide  some  re- 
lief to  the  Federal  court  even  though  I  think  a  more  complete  re- 
lief would  be  a  complete  abolition  of  it  with  the  exceptions  I  men- 
tioned. But  given  what  our  friends  at  the  American  Trial  Lawyers 
Association  think  about  what  the  Institute  did,  I  tremble  to  think 
how  they  would  react  to  a  proposal  for  abolishment. 

Senator  Burdick.  That  leads  me  to  my  next  question.  Do  you  have 
any  reason  to  give  me  why  we  don't  get  some  bar  association  support  ? 

Would  we  get  some  support  if  we  advertised  these  things  or  discussed 
them  nationwide?  We  don't  have  a  single  State  bar  association  sup- 
porting the  position  of  the  ALI  on  diversity.  We  have  one  county  bar 
association  but  not  one  State  bar  association. 

Professor  Wright.  I  am  glad  we  have  a  county  bar  association.  That 
was  more  than  I  hoped  for.  I  truly  think  what  has  happened  is  the  In- 
stitute was  at  the  mercy  of  its  critics  on  this  issue  because  the  Institute 
has  always  felt,  and  quite  properly,  that  it  could  not  campaign  for  leg- 
islation. It  has  felt  that  its  job,  as  the  institute,  is  to  offer  suggestions 
when  it  puts  out  a  book  like  this,  and  it  leaves  it  to  others  to  go  forward 
if  a  proposal  seems  to  make  sense. 

Some  of  us  active  in  the  Institute  can  come  as  individuals  and  state 
what  we  think  is  the  right  sort  of  legislation  but  the  Institute  cannot. 
On  the  other  hand,  we  have  the  trial  lawyers  who  feel  that  they  are 
threatened  in  their  pocketbooks  by  this.  I  can  understand  that  threat.  I 


781 

recall  speaking,  as  it  happens  at  the  fourth  circuit  conference  a  few 
years  ago,  on  the  Federal  question  sections  and  there  was  a  debate  on 
the  diversity  proposals  between  Dick  Field  and  John  Frank.  That 
evening,  a  very  conscientious  lawyer  from  Xorth  Carolina  spoke  to  me 
and  said,  "Professor  Wright,  I  am  for  anything  that  is  going  to  help 
out  the  courts.  I  have  worked  all  my  life  for  the  courts  but  if  that  busi- 
ness about  instate  plaintiif  were  to  pass,  it  would  cut  my  income  in 
half." 

Now  as  conscientious  as  that  lawyer  is,  I  think  it  is  going  to  he  very 
hard  for  him  to  persuade  himself  that  the  public  interest  rec[uires  we  do 
this  when  he  sees  50  percent  of  his  pocketbook  drop.  So  what  happened 
is  that  the  practitioners  did  get  together  a  united  campaign.  I  had  a  call 
from  one  of  the  leading  plaintiffs'  lawyers  in  Austin  a  couple  of  years 
ago.  He  said,  did  I  know  anything  about  the  ALI  study  on  diversity. 
I  said,  yes,  I  know  quite  a  bit  about  it.  I  told  him  I  had  a  copj^  of  the 
volume.  Oh,  he  said,  that  would  be  helpful.  He  said  we  have  this  new 
resolution  that  the  trial  lawyers  association  wants  us  to  have  each  of  the 
country  bars  pass  and  I  have  never  even  seen  the  proposals  and  I  am 
supposed  to  introduce  this  resolution  that  the  county  bar  is  opposed  to 
them.  I  said,  Tom,  at  least  I  can  provide  you  with  some  literature  on  the 
subject.  So  I  provided  him  with  literature  on  the  subject  and  he  intro- 
duced his  resolution.  It  was  overwhelmingly  carried.  He  was  the  only 
one  who  had  read  anything  about  it,  and  he  had  a  special  interest. 

Senator  Burdick.  Well  I  think  you  can  appreciate  that  the  commit- 
tee and  Congress  are  going  to  have  some  problems  on  that. 

Professor  Wright.  I  understand,  yes. 

Mr.  Mullen.  I  would  like  to  just  go  back  to  section  1371.  Judge 
Friendly  questioned  whether  it  is  needed,  or  whether  it  would  be  help- 
ful at  this  time,  and  in  particular,  of  course,  he  was  addressing  himself 
to  subsection  (c). 

Professor  Wight.  Yes. 

Mr.  Mullen.  Do  you  feel  that  overall  section  1371  would  be  helpful 
to  enact,  and  what  are  your  views  in  regard  to  subsection  (c). 

Professor  Wright.  I'think  1371  is  useful.  I  think  that  it's  significant 
again  in  terms  of  clarity  because  as  it  is  now  if  a  lawyer  knows  there 
is  such  a  thing  as  the  abstention  doctrine,  and  many  lawyers  do  not,  he 
has  to  go  to  some  book  and  find  out  what  it  is  all  about.  Now,  as  an  au- 
thor, it  is  very  satisfying  to  me  because  my  book  may  be  the  one  he  will 
buy,  but  I  think  you  would  help  if  you  put  it  in  the  statute  so  you 
can  see  clearly  the  circumstances  under  which  Federal  judges  can  re- 
frain from  deciding  and  those  cases  in  which  they  cannot.  We  cannot 
expect  that  statute  then  to  be  as  precise  as  a  multiplication  table,  but 
at  least  the  lavryer  knows  what  the  considerations  are,  and  that  there 
is  such  an  animal  as  abstention,  and  he  can  calculate  whether  or  not 
his  case  is  a  likely  candidate  for  it.  I  think  it  contributes  further  to 
efiiciency  because  we  do  set  up  a  mechanism  that  will  mean  that  a  case 
is  heard  either  in  a  Federal  court  or  in  a  State  court  and  not  frag- 
mented. So  to  that  extent  it  tends  to  reduce  friction  between  the  two 
judicial  systems  because  I  don't  think  the  State  courts  like  liearing 
cases  under  the  England  reservation  wh.ere  they  can  decide  State  is- 
sues but  not  Federal  issues  in  the  case. 

]Mr,  Mullen.  In  regard  to  subsection  (c) ,  do  you  feel  that  it  is  direct 
and  flexible  enough  for  the  courts,  or  do  vou  think  it  Avould  tend  to 
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freeze  things  and  not  allow  them  to  make  the  proper  judgments  i^ 
cases  like  the  kinds  of  cases  that  are  arising  now  i 

Professor  Wright.  I  think  it  is  sufficiently  flexible.  If  I  were  a  judge 
applying  the  statutor}^  text  to  1371(c),  I  would  abstain  in  Reetz.  I 
would  abstain  in  the  Constantmeau  type  case.  I  really  think  I  would 
have  abstained  in  both.  I  think  it  would  be  very  hard  for  a  judge  to 
reach  inconsistent  results  in  those  two  cases,  if  he  had  a  statutory 
guide. 

Mr.  Mullen.  Section  1371(c)(2)  states  that  the  court  might  ab- 
stain from  the  exercise  of  Federal  jurisdiction  either  if  there  is  the 
likelihood  of  avoiding  decision  of  a  substantial  Federal  question,  or 
there  is  a  danger  of  embarrassing  enforcement  of  State  policies  by  a 
Federal  court  clecision  on  State  law  which  is  at  variance  with  the  view 
that  may  ultimately  be  taken  by  State  courts. 

Is  the  first  portion  of  that  subsection  related  in  any  way  to  Justice 
Brandeis'  opinion  in  the  Ashwander  case  in  regard  to  the  criteria  that 
the  court  uses  to  try  to  avoid  deciding  constitutional  points  ? 

Professor  Wright.  This  is  a  general  rule.  It  is  a  good  thing  to  avoid 
unnecessary  decisions  of  constitutional  issues.  I  would  say  the  antece- 
dents were  in  the  case  of  Railroad  Cormn'n  v.  Pullm-an  Co. 

Mr.  Mullen.  Where  does  that  derive  from  ? 

Professor  Wright.  It  is  derived  in  part  from  Siler  v.  Louisville  <& 
Nashville.,  holding  that,  if  possible,  a  case  should  be  resolved  on  State 
grounds  rather  than  Federal  grounds. 

Mr.  Mullen.  In  regard  to  that  first  clause,  if  the  State  law  is  clear, 
and  the  State  law  would  seem  not  to  benefit  the  plaintiff's  claim,  then 
would  you  say  the  Federal  court  ought  to  retain  jurisdiction  and  decide 
the  constitutional  point  ? 

Professor  Wright.  Yes ;  if  the  State  law  is  clear  there  is  no  point  in 
abstaining.  You  don't  send  the  case  to  the  State  courthouse  to  find  out 
an  answer  you  already  know. 

Senator  Burdick.  I  think  that  question  has  been  answered. 

That  completes  the  questioning. 

Professor  Wright.  Thank  you,  Senator  Burdick. 

Senator  Burdick.  We  wish  to  thank  you  for  your  contribution.  It  has 
been  very  helpful  and  we  hope  we  can  better  this  legal  system  by 
working  together. 

We  will  be  in  recess  until  tomorrow  at  10  o'clock. 

(The  hearing  in  the  above-entitled  matter  concluded  at  12  o'clock 
to  reconvene  at  10  a.m.,  May  17, 1972.) 
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U.S.  Sexate, 
Subcommittee  on  Improvements  in  Jtjdicial  Machinery, 

com3iittee  on  the  judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :15  a.m..  in  room 
2228,  New  Senate  Office  Buildino:,  Senator  Quentin  N.  Burdick  (chair- 
man of  the  subcommittee)  presiding. 

Present :  Senator  Burdick. 

Also  present :  Michael  J.  Mullen,  assistant  counsel  and  Miss  Kath- 
rvn  M.  Coulter,  chief  clerk. 

^  Senator  Bttrdick.  Good  morninir.  We  continue  our  hearings  on  S. 
IS 76,  the  Federal  Court  Jurisdiction  Act.  We  will  hear  from  Judge 
Skellv  AVrio-lit,  circuit  judge  of  the  U.S.  Circuit  Court  of  Appeals 
for  the  District  of  Columbia  Circuit,  who  is  testifying  today  as  a  rep- 
resentative of  the  Judicial  Conference  on  the  provisions  with  respect 
to  three-judge  courts.  Judge  Wright  has  been  Chairman  of  the  Judi- 
cial Conference  Committee  on  Federal  Legislation,  and  he  is  particu- 
larly qualified  as  a  representative  to  speak  to  us  in  regard  to  three- 
judire  courts.  Prior  to  his  appointment  to  the  circuit  court,  he  served 
as  U.S.  district  judge  in  Louisiana.  Judge  Wright,  again  we  welcome 
you  to  i\\Q,  committee.  It  is  always  a  pleasure  to  have  you  testify  before 
us. 

STATEMENT  OF  HON.  J.  SKELLY  WEIGHT.  JUDGE  OF  THE  TJ.S. 
COURT  OF  APPEALS  FOE  THE  DISTRICT  OF  COLUMBIA  CIECUIT, 
ON  BEHALF  OF  THE  JUDICIAL  CONFEEENCE  OF  THE  UNITED 
STATES 

Judge  Wright.  Good  morning.  Senator. 

As  you  have  indicated,  I  do  appear  as  a  representative  of  the  Judi- 
cial Conference  of  the  United  States  to  express  the  views  of  the  Con- 
ference with  reference  to  one  aspect  of  S.  1876,  tlie  provision  for  the 
three-judge  court  contained  in  proposed  sections  1375  and  1376,  which 
would  be  added  to  title  28  of  the  code. 

The  Judicial  Conference,  while  it  approved  generally  the  provisions 
of  S.  1876,  did  not  approve  those  parts  of  S.  1876  which  provide  for 
three-judge  courts.  As  preesntly  written.  S.  1876  would  eliminate  three- 
judge  district  courts  where  the  constitutionality  of  a  Federal  statute  is 
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challenged,  but  would  give  the  State  attorney  general  the  option  to 
have  a  three- judge  district  court  if  a  State  statute  is  challenged  and 
an  injunction  is  asked  against  its  enforcement. 

The  Judicial  Conference  took  the  position  that  both  sections  2281 
and  2282  of  title  28  should  be  eliminated.  Those  are  the  sections  of  the 
Judicial  Code  which  do  provide  for  three- judge  district  courts  where 
a  State  statute  is  challenged  for  constitutionality  and  an  injunction  is 
petitioned  for,  and  where  a  Federal  statute  is  likewise  challenged. 
The  Conference's  position  in  opposition  to  three-judge  courts  is  gen- 
erally embodied  in  H.R.  3805,  which  is  now  before  the  other  body. 

The  Conference  opposes  a  three- judge  procedure  as  presently  out- 
lined in  the  Judicial  Code  for  three  reasons : 

The  first  is  that  the  three- judge  court  procedure  constitutes  a  sub- 
stantial burden  on  the  Federal  judiciary.  In  the  last  5  years,  the  num- 
ber of  three-judge  district  courts  has  increased  over  100  percent  and 
this  increase  has  added,  of  coui-se,  to  an  already  severe  backlog  in 
some  Federal  district  courts  and  some  Federal  courts  of  appeals  in 
various  parts  of  the  country. 

The  three- judge  district  court  is  a  very  cumbersome  court  because  it 
is  a  trial  court  which  takes  evidence  as  a  single- judge  court  ordinarily 
does.  One  of  the  judges  of  the  three  must  rule  on  the  issues  as  they  arise 
during  this  trial  of  the  case,  and  sometimes  his  brethren  do  not  agree 
with  him  as  he  rules.  Then  there  must  be  a  suspension  of  some  kind 
so  that  the  three  judges  can  get  together  on  some  of  the  almost  incon- 
sequential rulings  that  often  arise  in  the  trial  of  any  kind  of  a  lawsuit. 

Senator  Buhdick.  Judge  Wright,  as  a  practical  matter,  if  there  is  a 
question  of  the  evidence  and  there  is  a  disagreement  between  the  panel, 
do  they  i-eeess  and  try  to  resolve  it,  and  then  come  back  again? 

Judge  Wright.  Ordinarily,  there  is  a  whispered  conference  at  the 
bench,  and  it  is  resolved  in  that  way.  If  it  is  a  crucial  piece  of  evidence, 
why  the  court  might  well  recess  and  study  the  matter  and  even  con- 
tinue the  case  before  going  further. 

But  your  question,  Senator,  points  up  just  how  cumbersome  this  pro- 
cedure is  in  trying  cases  as  distinguished  from  reviewing  cases  on 
appeal.  The  procedure  as  presently  outlined  is  also  involved  in  con- 
nection with  convening  of  three- judge  courts.  A  case  goes  to  a  single 
judge,  and  he  must  decide  whether  or  not  three  judges  are  required.  He 
studies  the  papers  and  if  he  thinks  three  judges  are  required  because  of 
a  constitutional  attack  on  the  statute,  then  he  certifies  the  necessity  for 
three  judges  to  the  chief  judce  of  the  court  of  appeals.  And  that  judge 
makes  a  study  of  the  pleadings  to  see  whether  or  not  he  agrees  with 
the  district  judge  who  thinks  three  judges  are  required.  If  he  agrees, 
then  under  the  present  legislation  he  must  appoint  two  judges  to  as- 
sist the  one  judge  whose  case  it  is.  One  or  more,  one  of  the  two  addi- 
tional judges  must  be  a  court  of  appeals  judge. 

The  law  provides  that  these  three- judge  district  court  cases  have 
precedence  o}i  the  calendar.  They  must  be  heard  at  the  earliest  prac- 
ticable day.  The  result  is  that  these  judges,  newlv  appointed  to  a  three- 
judge  district  court,  often  are  not  in  the  same  city  where  the  case  is  to 
i>e  tried.  They  must  stop  what  they  are  doing,  they  must  leave  their 
ovrn  calendars  and  proceed  to  the  city  where  the  case  is  e:oing  to  be 
tried,  and  prepare  themselves  for  trying  a  lawsuit  with  three  judges 
sittins:. 
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Then,  under  the  present  legisLation,  existing  legislation,  the  appeal 
from  a  three-judge  court  is  direct  to  the  Supreme  Court,  thus  involving 
the  Supreme  Court  in  these  issues  which  can  be  delicate  and  difficult  at 
a  very  early  stao-e,  sometimes  where  a  full  record  has  not  yet  been  made 
and  without  the  benefit  of  the  review  by  a  court  of  appeals  which  the 
Supreme  Court  often  has  when  it  finally  decides  to  hear  a  case.  The 
work  of  the  Supreme  Court  in  reviewing  these  three-judge  cases  is 
growing.  Your  staff  has  been  kind  enough  to  send  me  a  copy  of  Profes- 
sor "Wriffht's  statement  before  this  subcommittee,  and  he  gives  statistics 
which  indicate  just  what  a  burden  and  an  increasing  burden  this  has 
been  on  the  Supreme  Court.  And  as  we  all  know,  the  Supreme  Court  is 
limited.  There  are  only  nine  people  on  that  Court,  and  all  of  them  must 
work  tocrether.  So  bringing  a  case  up  to  the  Supreme  Court  almost 
directly  from  the  trial  court,  without  the  winnowing  process  of  a  prior 
appellate  decision,  creates  a  very  great  burden  on  the  Supreme  Court 
which  ordinaril  V  is  not  geared  to  hear  a  case  at  this  stage. 

Even  though  the  direct  appeal  is  to  the  Supreme  Court,  in  some  cases 
tlie  court  of  appeals  is  brought  into  the  picture.  For  example,  if  a  sin- 
gle district  judge  decides  that  the  three-judge  district  court  is  not  neces- 
sarv.  he  will  refuse  the  application  of  the  lawyers  to  convene  a  court  or 
to  certify-  the  need  for  the  court.  An  appeal  from  that  ruling  will  go  tx) 
the  court  of  appeals  and  action  in  the  case  will  be  stayed  very  often  until 
there  is  a  ruling  on  this  procedural  problem,  interlocutory  problem,  by 
the  court  of  appeals. 

Senator  Burdick.  That  is  an  appealable  order  ? 

Judse  Weight.  Yes.  sir:  that  is  an  appealable  order.  Sometimes  it  is 
handled  bv  a  mandamus,  but  very  often  is  certified  under  1292(a), 
which  pro\-ides  for  interlocutory  appeals.  But  we  have  an  increasing 
number  of  this  tvpe  of  case  before  the  court  of  appeals  because  the 
Su])reme  Court  has  indicated  quite  clearly  that  it  does  not  want  to  be 
bothered  with  these  kinds  of  preliminary  problems  in  these  three- judge 
district  court  cases.  So  courts  of  appeals,  with  the  sanction  of  the  Su- 
preme Court,  have  been  intervening  at  this  stage  in  an  effort  to  deter- 
mine or  to  help  the  district  judge^  determine  whether  a  three- judge 
district  court  is  necessary. 

If  a  three- judge  district  court  is  convened  and  then  decides  that  the 
case  is  not  one  for  such  a  court,  that  appeal  goes  directly  to  the  court  of 
appeals  and  it  is  decided  at  that  stage  whether  the  case  is  for  one  judge 
or  three  judges. 

Xow  all  of  this  comes  after  the  district  judge  in  the  first  place 
has  been  called  on  to  make  a  judgment,  the  chief  judge  of  the  court 
of  appeals  has  been  called  on  to  make  a  judgment — and  each  one  of 
these  iudofes  presumably  has  to  study  at  least  the  pleadings  to  make 
an  informed  judorment— and  then  eventually  we  get  the  case  con- 
vened. The  three  judges  decide  after  all  that  it  is  not  a  case  for  three 
judges  and  they  remand  the  case  to  the  one  judge.  And  we  have  an 
appeal  before  the  court  of  appeals  at  this  stage. 

^  These  are  some  of  the  mechanics  of  the  three-judge  courts  that  are 
not  generally  realized  and  appreciated,  and  these  rnechanics  not  only 
are  confusing,  but  they  are  extrem.ely  time-consuming. 

Xow.  the  second  reason  why  the  Judicial  Conference  is  against  the 
existing  legislation  with  reference  to  three- judge  courts  is  that  the 
reason  "for  the  three-judge  courts  has  disappeared.  Three-judge  dis- 
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trict  courts  came  into  existence  in  1910.  The  Supreme  Court  had  de- 
cided the  case  called  Ex  jmrte  Young  which  allowed  Federal  district 
judges,  Federal  district  courts,  to  enjoin  the  enforcement  of  State 
statutes,  in  particular,  in  connection  with  not  only  taxation.  State  tax 
statutes,  but  also  with  reference  to  State  regulatory  bodies,  rate- 
making  bodies.  Some  of  the  Federal  judges  took  themselves  too  seri- 
ously and  started  enjoining  State  statutes  all  over  the  countiy.  Thus 
there  were  justifiable  reasons  why  Congress  passed  legislation  which 
required  three-judge  courts  before  any  such  statute  can  be  enjoined. 

Now,  initially  in  1910  the  legislation  applied  only  to  State  statutes, 
not  to  Federal  statutes.  Immediatelj^  after  this  legislation  was  passed, 
the  equity  rules  were  changed  to  prohibit  Federal  courts  from  grant- 
ing Ex  parte  temporary  restraining  orders  for  extended  periods  of 
time,  and  to  make  Federal  judges  take  some  evidence  before  even 
preliminary  injunctions  were  issued  against  the  enforcement  of  State 
statutes.  So,  to  some  extent,  the  reason  for  the  legislation  was  obviated, 
was  eliminated  very  soon  after  legislation  was  passed. 

Moreover,  the  Congress  itself  passed  the  Tax  Injunction  Act,  and 
the  Johnson  Act  which  took  away  from  Federal  courts  the  jurisdiction 
to  enjoin  State  taxing  statutes  and  State  statutes  with  respect  to 
State  public  utility  rate  orders.  And  his  really  was  the  main  problem 
that  had  gotten  the  Congress  excited  enough  in  the  first  place  to  pass 
the  1910  legislation. 

Then,  of  course,  in  1937,  Congress  extended  the  three-judge  district 
court  to  Federal  legislation.  Whenever  an  attempt  was  made  to  enjoin 
the  enforcement  of  a  Federal  statute,  a  three-judge  district  court  was 
required.  The  history  of  that  legislation,  I  guess,  is  told  in  the  date 
of  it — 1937,  It  was  a  time  when  the  Supreme  Court  was  setting  aside 
all  of  the  acts  of  Congress,  and  many  acts  of  State  legislatures  as  well, 
which  had  as  their  main  purpose  the  elimination  of  the  depression 
that  this  country  was  then  suffering.  So,  in  order  to  keep  the  Federal 
courts  out  of  the  Federal  injunction  business  as  well,  the  Congress 
passed  the  1937  act. 

But  then  the  Supreme  Court  changed  and  began  not  to  pass  legisla- 
tion as  is  sometimes  charged,  but  hand  down  decisions  which  held  that 
three- judge  courts  really  are  not  necessary  if  the  constitutional  point 
raised  is  not  a  serious  one.  Using  this  as  the  dodge,  many  three-judge 
district  courts,  which  apparently  are  required  by  the  statute,  actually 
never  come  into  being.  And  even  when  Congress  in  1942  passed  an- 
other act  which  said,  look,  we  do  mean  it,  and  we  do  want  a  three- judge 
district  court  where  State  and  Federal  statutes  are  to  be  enjoined,  the 
Supreme  Court  still,  in  effect,  said  that  where  the  issue  is  not  a  serious 
one,  a  three-judge  court  is  not  required.  On  page  6  of  my  statement  is 
a  quotation  from  one  of  Professor  Wright's  works  on  this  subject.  I 
am  not  going  to  take  the  trouble  to  read  it,  but  those  two  short  para- 
graphs sum  up  the  complexity  of  the  appellate  review  as  it  applies  to 
the  three-judge  district  court.  It  is  a  situation  which  confuses  judges 
today  and  makes  for  all  kinds  of  infighting,  tactical  retreats  and  tech- 
nical advances  in  the  course  of  law  in  connection  with  this  kind  of 
liticfation. 

So  the  original  problems  for  which  the  three- judge  district  court 
was  originally  conceived  have  been  eliminated  by  reforms  of  the  Con- 
gress itself,  and  by  reforms  in  the  Federal  Rulesof  Civil  Procedure. 
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The  third  reason  why  the  Conference  submits  that  these  three- judge 
district  courts  are  no  longer  necessary  is  that  the  Supreme  Court  re- 
cently has  moved  veiy  strongly  into  the  area  of  Federal  courts  enjoin- 
ing State  statute  enforcement,  and  even  Federal  statute  enforcement. 
In  the  Younger  v.  Harris  trilogy  and  cases  which  followed  those  cases, 
it  is  now  clear  that  the  Supreme  Court  has  told  inferior  Federal  courts 
to  stay  out  of  the  area  of  injunction  of  State  criminal  statutes.  This 
position  of  the  Court  is  being  extended  by  using  the  abstention  doctrine 
where  the  Supreme  Court  has  told  inferior  Federal  courts  to  stay  their 
hand,  to  abstain,  to  hold  the  case  in  abeyance  and  let  the  parties  repair 
to  a  State  court,  and  let  the  State  court  in  the  first  instance  interpret 
the  State  statute  and  decide  whether  to  grant  the  injunction  before  the 
Federal  court  moves  in  in  an  effort  to  protect  any  constitutional  rights 
that  might  be  involved. 

So  we  submit  in  conclusion  that  the  rationale  which  gave  life  to 
the  three-judge  district  court  in  1910  has  all  but  disappeared.  We  sub- 
mit that  as  a  general  proposition  the  origuial  reasons  for  the  three- 
judge  court  have  been  largely  dissipated  by  limiting  statutes  and  de- 
cisions controlling  the  jurisdiction  of  the  Federal  courts  collaterally  to 
review  State  law ;  that  the  procedure  compounds  and  confuses  rather 
than  simplifies  orderly  constitutional  decision;  and  that  the  burden 
placed  on  panels  of  judges  to  handle  these  cases  on  an  expedited  basis 
is  onerous  in  view  of  the  mounting  backlog  of  cases  of  no  lesser  order 
of  priority.  We  therefore  suggest  deletion  of  the  three- judge  court 
provisions  of  S.  1876,  as  provided  by  the  Burdick  amendment. 

We  strongly  oppose,  however,  incorporation  of  the  Burdick  amend- 
ment into  S.  1876.  Judge  Friendly  of  the  second  circuit  and  Professor 
Wright  have  spoken  to  this  particular  point.  I  am  happy  to  say  that 
they  have  come  out  the  same  way  that  the  Judicial  Conference  of  the 
United  States  has  come  out. 

S.  1876  is  very  controversial  legislation.  It  will  be  long  debated 
and  subjected  to  innumerable  amendments.  It  might  not  pass  in  any 
form  in  our  time,  whereas  the  need  to  relieve  the  Federal  courts  of 
the  unnecessary  burden  of  the  three-judge  district  court  is  urgent. 
The  legislation  to  meet  this  need  is  uncontroversial.  We  ask,  therefore, 
that  legislative  action  be  taken  now  eliminating  the  three- judge  dis- 
trict court  requirements  of  title  28,  sections  2281  and  2282. 

It  has  been  a  pleasure,  Senator,  to  be  back  here. 

Senator  Burdick.  Well,  thank  you  very  much.  Thank  you.  Judge 
Wright,  you  have  been  very  helpful  and  you  have  made  a  very  persua- 
sive case  for  the  elimination  of  three- judge  district  courts.  At  this 
point,  without  objection,  your  full  statement  will  be  inserted  in  the 
record. 

(The  statement  follows :) 

Statement   of   J.  Skelly  "Wright,    Judge,    U.S.    Couet  of   Appeals,   fob  the 
District  of  Columbia  Circuit 

I  am  .Tiidge  .T.  Skelly  Wright  and  I  appear  before  your  Subcommittee  today 
on  behalf  of  the  Judiciary  Conference  of  the  United  States  to  express  the  views 
of  the  Conference  with  respect  to  one  aspect  of  S.  1876,  namely  the  provision  for 
three-judge  courts  contained  in  the  proposed  sections  1375  and  1376  which  would 
be  added  to  Title  28  of  the  United  States  Code. 

While  the  Judicial  Conference  of  the  United  States  at  its  October  1971  session 
took  the  position  that  the  proposals  contained  in  S.  1876  are  on  the  whole  well 
conceived,  workable  and  based  upon  acceptable  compromise  of  variant  views  of 
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the  bench  and  bar,  the  Conference  reiterated  its  preference  for  the  bills  it  had 
approved  in  its  October  1970  session  designed  to  eliminate  the  requirement  of  a 
three-judge  district  court  in  cases  seeking  to  restrain  enforcement  of  state  or 
federal  statutes  for  repugnance  to  the  Constitution  and  to  provide  for  direct 
appeal  to  the  Supreme  Court  in  certain  cases. 

The  Conference's  position  in  opposition  to  three-judge  courts  is  now  generally 
embodied  in  H.R.  3805  of  the  92nd  Congress  which  would  largely  eliminate  the 
use  of  this  special  kind  of  forum. 

A.  THE  THREE-JUDGE  COURT  PROCEDURE  CONSTITUTES  A  SUBSTANTIAL  BURDEN  ON  THE 

FEDERAL    JUDICIARY 

The  Judicial  Conference  has  for  some  time  been  concerned  with  the  increased 
judicial  burden  resulting  from  the  convening  of  three-judge  district  courts  in 
injunctive  cases  alleging  unconstitutionality  of  federal  or  state  statutes.  In  the 
five  years  from  fiscal  years  1965  through  1969,  the  number  of  three-judge  dis- 
trict courts  convened  to  hear  injunctive  cases  mounting  attacks  on  state  statutes 
has  increased  over  100  per  cent,  and  the  upward  trend  continues.^  This  burden 
is  an  addition  to  a  severe  backlog  in  disposing  of  cases  generally  and  represents 
a  subtraction  from  the  time  judges  can  devote  to  their  other  business. 

Before  reaching  the  issue  of  the  continuing  need  for  this  special  type  of  panel, 
I  might  briefly  advert  to  the  special  burdens  created  by  three-judge  courts.  Such 
a  case  first  involves  the  time  of  the  district  judge  in  making  a  threshold  deter- 
mine whether  the  case  is  appropriate  for  a  three-judge  panel.  If  he  so  deter- 
mines, he  must  notify  the  chief  judge  of  the  circuit,  who  must  study  the  plead- 
ings to  decide  whether  the  case  is  indeed  one  for  three  judges.  If  the  chief  judge 
of  the  circuit  agrees  the  case  should  be  heard  by  three  judges  he  designates  two 
other  judges  to  sit  with  the  first,  one  of  whom  must  be  a  judge  of  the  United 
States  Court  of  Appeals.  The  hearing  before  the  three  judges  must  be  given 
precedence  and  assigned  for  the  earliest  practicable  day.  This  means  that  three 
federal  judges  must  put  aside  their  other  judicial  work  and  travel  to  one  place 
of  holding  court  and,  with  triple  judge  power,  decide  one  case.  While  the  statis- 
tical numbers  of  three-judge  court  proceedings  are  not  highly  significant,  the 
time  consumed  by  judges  on  these  cases,  both  in  traveling  to  the  place  of  hearing 
and  in  hearing  and  deciding  these  cases,  represents  a  serious  diminution  of 
their  total  time. 

After  this  special  three-judge  district  court  has  acted,  any  party  may  then 
appeal  directly  to  the  Supreme  Court  of  the  United  States  from  the  decision 
of  the  three-judge  panel  pursuant  to  28  U.S.C.  §  1253,  thereby  bypassing  the 
United  States  Court  of  Appeals.  The  Supreme  Court  thus  must  dispose  of  a  case, 
often  involving  delicate  issues  of  federal-state  relationships,  on  the  skeletal 
record  developed  in  an  injunctive  suit  in  the  district  court,  without  intermediate 
consideration  by  a  court  of  appeals.  The  burden  placed  on  the  Supreme  Court 
of  disposing  of  these  appeals,  in  addition  to  normal  cases  heard  on  the  discre- 
tionary writ  of  certiorari,  is  formidable  and  has  been  growing.  Professor  Wright 
has  provided  this  Subcommittee  with  the  statistics  to  support  this  statement  and 
I  shall  not  repeat  them.  The  time  of  the  Supreme  Cour  is  extremely  limited,  and 
the  direct  appeal  procedure  preempts  time  which  the  Court  might  more  ade- 
quately utilize  on  more  compelling  questions  where  a  conflict  of  decisions  in  the 
courts  below  has  developed.  In  short,  original  appellate  review  should  be  in  the 
United  States  Courts  of  Appeals,  as  is  normally  the  situation. 

Despite  this  procedure  for  direct  appeal  to  the  Supreme  Court,  the  burden  of 
three-judge  courts  is  not  completely  removed  from  the  Courts  of  Appeals  which 
are  called  upon  to  resolve  the  jurisdictional  issue  on  appeal :  (1)  when  one  judge 
has  failed  to  convene  a  three-judge  court  and  either  denies  relief  or  sets  the  case 
down  for  further  proceedings,  and  (2)  where  a  three-judge  court  itself  deter- 
mines that  the  case  is  not  properly  before  it.  Since  the  case  is  not  presented  to 
the  Court  of  Appeals  on  its  mei-its,  the  relief  granted  can  only  be  interlocutory. 
Thus  all  three  tiers  of  federal  courts  are  involved  in  this  disruptive  procedure. 

B.   THE  ORIGINAL  REASONS   FOB  THE  THREE-JUDGE  COURT   HAVE  DISAPPEARED 

The  original  rationale  for  the  three-judge  court  has  long  been  obsolete  and,  as 
one  commentator  pointed  out,  began  to  disappear  soon  after  the  original  legisla- 
tion was  enacted  in  1910.^  The  requirements  of  a  three-judge  court  were  enacted 


1  See  compilation  attached  as  "Attachment  A." 
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by  the  Congress  in  Section  17  of  tlie  Act  of  June  18,  1910,  36  Stat.  539,  557.  This 
legislation  was  responsive  to  the  situation  created  by  Ex  parte  Young,  209  U.S. 
123  (1908),  in  the  wake  of  which  many  railroads  and  utilities  attacked  state 
rate-fixing  and  tax  laws,  creating  a  deluge  of  applications  for  injunctive  relief 
and  races  to  the  courthouse  doors.  In  many  cases  injunctions  were  issued  ex 
parte  by  federal  judges  having  the  effect  of  suspending  enforcement  of  such  state 
legislation.  The  impetus  for  the  legislation  was  quite  clear:  the  states  were 
resentful  of  the  authority  of  a  single  federal  judge  to  nullify  their  regulatory 
policies.  Under  the  procedures  then  in  force  the  judges  could  issue  temporary 
restraining  orders  ex  parte  and  issue  interlocutory  injunctions  on  the  basis  of 
affidavits  alone,  and  there  were  no  limits  on  the  judge's  discretion  to  continue 
interlocutory  injunctions  and  temporary  restraining  orders  indefinitely.  Section 
17  of  the  1910  legislation  was  intended  to  take  this  kind  of  authority  away  from 
a  single  judge  and  place  injunctive  suits  before  a  three-judge  panel.  45  Cong. 
Rec.  7253-7257. 

The  original  probems  were  largely  obviated  two  years  after  passage  of  the 
1910  legislation  when  the  federal  equity  rules  were  revised,  extending  to  all  in- 
junctive cases  much  the  same  protective  procedures  which  the  1910  Act  had  pro- 
vided for  the  three-judge  court  proceeding  (e.g.,  continuance  of  a  10-day  restrain- 
ing order  was  prohibited  under  any  circumstances).  Later  two  statutes  further 
restraining  the  powers  of  federal  courts  to  enjoin  state  action  were  enacted.  In 
the  Johnson  Act  of  1934,  48  Stat.  775  (now  28  U.S.C.  §  1342),  Congress  took  away 
injunctive  power  with  respect  to  state  public  utility  rate  orders.  In  the  tax  In- 
junction Act  of  1937,  50  Stat.  738  (now  28  U.S.C.  §1341),  Congress  restricted 
federal  injunctions  with  respect  to  state  taxes. 

Although  by  the  Judiciary  Act  of  1937,  50  Stat.  732,  Congress  extended  the 
three-judge  requirement  to  injunctive  suits  restraining  federal  laws,  it  did  so  in 
a  period  when  numerous  cases  testing  the  constitutionality  of  the  economic  pro- 
grams of  the  Depression  years  were  of  prime  concern.  This,  however,  was  a  tran- 
sitory problem  which  was  largely  resolved  by  the  Supreme  Court's  decisions 
defining  the  regulatory  powers  of  the  federal  Congress.  Also,  a  year  after  the 
1937  Act  was  passed  the  Supreme  Court  decided  that  a  single  district  judge  has 
not  only  the  power  but  also  the  duty  to  deny  a  statutory  three-judge  court  when 
he  is  convinced  that  a  "substantial  constitutional  question"  is  not  presented. 
California  Water  Service  Co.  v.  City  of  Redding,  304  U.S.  252.  This  spawned  a 
new  kind  of  litigation  since  parties  could  further  litigate  the  jurisdictional  issue. 
The  powers  of  a  single  judge  to  dispose  of  a  petition  on  jurisdictional  grounds  are 
to  this  day  obscure,  despite  a  1942  Act  (now  codified  as  28  U.S.C.  §2284(5)) 
which  presumably  would  have  denied  him  power  to  either  dismiss  or  dispose  of 
the  case  on  the  merits.  In  a  1962  case  the  Supreme  Court  held  that  that  statute 
does  not  apply  "when  the  constitutional  issue  presented  is  essentially  fictitious."  ^ 

The  proper  channels  for  appealing  the  jurisdictional  issue  are  likewise  con- 
fusing. To  quote  Professor  Wright  on  the  stibject : 

The  rules  on  appellate  review  of  whether  a  three-judge  court  was  needed 
"are  so  complex  as  to  be  virtually  beyond  belief."  The  court  of  appeals  may 
review  if  tlie  single  judge  regards  the  federal  claim  as  so  insubstantial  as 
to  require  dismissal  for  want  of  jurisdiction  or  if  the  single  judge  correctly 
concludes  that  three  judges  are  not  required  and  decides  the  merits  of  the 
case.  If  the  single  judge  incorrectly  believes  that  three  judges  are  not 
required  and  proceeds  to  the  merits,  the  remedy  once  was  mandamus  from 
the  Supreme  Court,  but  now  appears  to  be  an  appeal  to  the  court  of  appeals. 
If  the  court  of  appeals  should  fail  to  see  that  the  case  was  one  for  three 
judges,  and  reviews  on  the  merits,  its  decision  is  void. 

If  a  three-judge  court  is  convened,  but  it  determines  that  three  judges 
were  not  necessai-y,  appeal  is  to  the  court  of  appeals.  If  the  special  court 
is  correctly  convened  and  gives  judgment  on  the  merits,  appeal  lies  directly 
to  the  Supreme  Court.  If  judgment  is  given  on  the  merits  by  a  three-judge 
court  biit  such  a  court  was  not  required,  appeal  should  be  to  the  court  of 
appeals  rather  than  to  the  Supreme  Court.  *  *  *.* 
In  summary,  the  original  problems  for  which  the  three-judge  court  was  origi- 
nally conceived  have  been  largely  eliminated  by  reforms  in  equity  procedures 
now  found  in  the  Federal  Rules  of  Civil  Procedure.  The  three-judge  court  pro- 


2  Ammerman,  Three  Judge  Courts:  See  How  They  Run,  52  F.R.D.  293,  297  (1971'>. 

3  BailPi/  V.  Patterson,  .S69  U.S.  31.  .3.3. 

*C.  Wrlpht,  Federal  Courts   §50  at  p.  193    (2d  ed.  1970).   See  also  J.  Moore.  Federal 
rraetice  1fll0.03[3]  (2d  ed.  1970). 


790 

cedure  generates  rather  than  lessens  litigation.  Moreover,  the  ideal  of  providing 
an  immediate  forum  for  resolution  of  constitutional  attacks  on  state  and  federal 
laws  has  been  lost  in  the  mazes  of  a  procedural  jungle. 

C.   DECISIONAL   LAW    HAS   PROVIDED   ITS   OWN    SAFEGUARDS   AGAIl^fST   PEECIPITOUS 
INJUNCTIVE  ACTION  BY  FEDERAL  JUDGES 

In  its  recent  opinions  the  Supreme  Court  has  provided  such  restrictions  on 
federal  injunctions  as  to  further  obviate  the  need  for  three-judge  courts.  In 
Younger  v.  Harris,  401  U.S.  37  (1971),  the  Supreme  Court  held  that  injunctive 
relief  against  a  state  criminal  prosecution  is  not  available  except  in  exceptional 
circumstances,  as  where  the  prosecution  is  in  the  nature  of  a  bad  faith  harass- 
ment of  the  defendant  in  the  exercise  of  his  federal  rights.  The  Court  has  also 
required  as  a  general  proposition,  abstention  from  intervention  by  injunction 
or  declaratory  relief  in  ongoing  state  prosecutions,^  and  in  situations  where 
the  allegedly  unconstitutional  law  has  not  yet  been  sought  to  be  enforced  against 
the  petitioners  and  no  threat  of  irreparable  injury  is  demonstrated.  The  Supreme 
Court  has  in  other  recent  decisions  mandated  abstention  from  intervention  in 
state  criminal  processes  which  have  not  yet  been  resolved  at  the  state  level  or 
in  respect  to  issues  which  may  be  resolved  on  a  different  basis  in  pending  state 
litigation^  This  pattern  of  decisions  clearly  precludes  the  sort  of  precipitous 
intrusion  into  state  legal  processes  by  a  single  federal  judge  which  the  original 
three  judge  court  act  sought  to  control.  ^^^^  ^ 

Thus  the  rationale  which  gave  life  to  the  three-judge  court  in  1910  has  all 
but  disappeared.  We  submit  that  as  a  general  proposition  the  original  reasons 
for  the  three-judge  court  have  been  largely  dissipated  by  limiting  statutes  and 
decisions  controlling  the  jurisdiction  of  the  federal  courts  collaterally  to  review 
state  laws,  that  the  procedure  compounds  and  confuses  rather  than  simplifies 
orderly  constitutional  decision,  and  that  the  burden  placed  on  panels  of  judges  to 
handle  these  cases  on  an  expedited  basis  is  onerous  in  view  of  the  mounting 
backlog  of  cases  of  no  lesser  order  of  priority.  We  therefore  suggest  deletion  of 
the  three-judge  court  provisions  of  S.  1876  as  proposed  in  the  Burdick  amend- 
ment. W^e  strongly  oppose,  however,  incorporation  of  the  Burdick  amendment 
into  S.  1876.  S.  1876  is  very  controversial  legislation.  It  will  be  long  debated  and 
subjected  to  innumerable  amendments.  It  might  not  pass  in  any  form  in  our 
time  whereas  the  need  to  relieve  the  federal  courts  of  the  unnecessary  burden 
of  three-judge  district  courts  is  urgent.  The  legislation  to  meet  this  need  is 
uncontroversial.  We  ask,  therefore,  that  legislative  action  be  taken  now  eliminat- 
ing the  three-judge  district  court  requirements  of  28  U.S.C.  §§  2281  and  2282. 

Thank  you  for  this  opportunity  to  express  the  views  of  the  Judicial  Conference 
here  today. 

COMPILATION  A 
TABLE  40.-3-JUDGE  COURT  HEARINGS  BY  NATURE  OF  SUIT,  FISCAL  YEARS  1963-71 


Suits  involving  State  or  local 
lavi/s  or  regulations 


Fiscal  year 


Total 


Review  of 
ICC  orders 


Civil  rights 


Reappor- 
tionment 


Other  actions 


1963. 

1964- - 

1965 - - -- 

1966 

1967.... --- 

1968 

1969 

1970 

1971 

Percent  change:  1971  over  1970. 


129 
119 
147 
162 
171 
179 
215 
291 
318 


67 
50 
60 
72 
64 
51 
64 
42 
41 


19 
21 
35 
40 
55 
55 
81 
162 
176 


27 
30 
35 
22 
42 
67 
69 
79 
99 


9.3 


-2.4 


8.6 


25.3 


Note:  Percent  not  computed  where  base  is  25  or  less. 


5  Samuels  v.  Mackell,  401  U.S.  66  (1971).  . 

8  Boyle  V.  Landry,  401  U.S.  77  (1971)  ;  Dyson  v.  Stem,  401  U.S.  200  (1971). 

■7  Peres  v.  Ledesma,  401  U.S.  82  (1971). 

8  Byrne  v.  Karalexis,  401  U.S.  216  (1971). 
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Senator  Burdick.  If  tliree-iudge  courts  were  abolished,  a  lot  of 
iiido-e  power  would  be  released  for  other  purposes,  would  it  not? 

Judge  Wright.  Yes,  it  would,  sir.  They  are  unbelievably  burden- 
some courts,  particularly  because  they  have  a  priority  on  the_^calendar 
and  because  in  many  sections,  the  judges  that  are  appointed  to  these 
three-judge  district  courts,  the  two  additional  judges  m  particular, 
are  not  even  in  the  same  city  or  the  same  State  where  the  case  is  to  be 
heard,  and  thev  must  immediately  go  traveling  and  leave  what  they 
are  doing.  And,  frankly,  although  there  was  a  real  need  for  this  legis- 
lation when  it  was  passed,  there  is  no  question  about  the  fact  that  safe- 
guards have  been  instituted  against  precipitous  action  by  Federal 
judges  enjoining  the  enforcement  of  State  and  Federal  statutes.  This 
really  no  longer  is  a  problem.  I  think  really  it  has  ceased  to  be  con- 
troversial, and  these  statutes,  2281  and  2282.  are  an  anachronism  of 
another  day  when  Federal  district  courts  were  much  more  aggressive 
in  protecting  property  rights  than  they  are  today. 

Senator  Burdick.  There  are  some  situations  m  legislation  where 
three-judge  courts  are  required  under  the  Civil  Rights  Act  and  the 
Special  Voting  Rights  Act,  but  the  amendment  does  not  touch  them. 

Judge  Wright.  That  is  right.  The  legislation,  the  Burdick  amend- 
ment, would  not  touch  them,  and  the  Judicial  Conference  is  not  recom- 
mending that  they  be  touched.  These  particular  kinds  of  cases  present 
very  little  problem  and.  in  fact,  there  are  very,  very'  few  of  them.  Under 
the'Voting  Rights  Act  the  number  is  de  minimis  and  under  the  Civil 
Rights  Act  of  1961  the  number  is  very,  very  small,  so  that  that  really 
is  not  any  problem.  And,  as  you  know,  Senator,  the  other  problem  that 
we  have 'had  in  connection  With  three- judge  district  courts  relates  to 
reviews  of  ICC  orders,  and  this  problem,  I  underetand,  is  being  re- 
solved. It  has  been  largely  a  fight  between  the  executive  subdivisions, 
but  I  understand  that  that  is  now  being  resolved  so  that  there  is  gen- 
eral agreement  that  these  three- judge  district  courts  reviewing  ICC 
orders  will  be  abolished,  and  the  ICC  orders  will  be  reviewed  by  a 
regular  court  of  appeals  in  the  same  way  as  CAB  and  so  on. 

Senator  Burdick.  Would  you  care  to  consider  an  exception  to  the 
general  abolishment  ?  Do  you  feel  or  do  you  not  feel  that  reapportion- 
ment cases,  because  of  the  nature  of  the  matter,  might  require  three 
judges?  '■ 

Judge  Wright.  Yes.  I  certainly  would.  The  Judicial  Conference  has 
not  spoken  with  reference  to  this  particular  question,  but  speaking  now 
for  myself,  I  certainly  would  believe  that  this  is  an  area  of  great  public 
concern  that  continues  to  need  the  protection  that  three-judge  district 
courts  were  originally  designed  to  give.  When  we  deal  with  redistrict- 
ing  of  Congressmen.'  statewide  redistricting,  we  have  issues  of  such 
public  importance  that  from  the  standpoint  of  public  acceptance  it  is 
quite  appropriate  that  no  one  Federal  judge  set  aside  what  the  Con- 
gress has  done  or  what  the  State  legislature  has  done. 

These  cases,  moreover,  ordinarily  present  a  naked  legal  issue.  The 
facts  are  pretty  much  statistical,  easily  available;  no  trial-type  proce- 
dure is  required  ordinarily,  taking  evidence  and  so  on.  And  these 
kinds  of  cases,  I  think,  can'be  handled  without  the  problems  that  have 
confronted  the  run-of-the-mill  three- judge  district  court  cases.  I, 
certainly,  for  one  would  believe  that  an  exception  for  these  kinds  of 
cases  would  be  in  the  public  interest. 
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Senator  Burdick.  That  is  the  thinking  of  the  chairman  of  this  sub- 
committee. 

Judge  Wright.  I  thought  so,  Senator,  I  read  your  amendment. 

Senator  Burdick,  One  other  difference  is  that  the  amendment  No. 
1169  does  not  provide  for  a  direct  appeal  to  the  Supreme  Court  from 
an  injunction  against  enforcement  of  State  statutes  on  the  filing  of  the 
certificate  that  the  case  is  of  general  public  importance.  Speaking  in 
terms  of  judicial  administration,  would  it  not  be  preferable  to  have 
these  cases  given  consideration  by  the  circuit  court  of  appeals  before 
reaching  the  Supreme  Court  ? 

Judge  Wright.  Well,  I  think  the  Judicial  Conference  and  certainly 
I,  as  the  chairman  of  the  subcommittee  that  developed  the  Judicial 
Conference  proposal,  have  no  strong  feeling  one  way  or  the  other  about 
this  appellate  procedure.  Actually,  in  the  Judicial  Conference  proposal, 
the  appeal  through  the  Supreme  Court  directly  was  continued  as  an 
option  available  to  the  attorneys  general  of  the  State  or  of  the  United 
States  to  reassure  those  officials  that  these  cases  would  not  linger,  and 
that  injunctions  once  issued  would  not  stay  in  effect  for  a  great  length 
of  time.  So,  there  was  a  public  relations  aspect  to  our  proposal  that 
the  attorneys  general  of  the  States  and  the  Federal  Government  have 
the  option  of  going  directly  to  the  Supreme  Court  or  to  the  court  of 
appeals.  But  if  the  legislation  can  be  passed  without  generating  any 
opposition,  there  would  be  no  real  reason  for  retaining  this  direct 
appeal  procedure. 

Senator  Burdick.  Well,  in  conclusion,  you  would  support  yourself 
a  bill  here  that  would  remove  the  necessity  for  any  three-judge  courts 
in  all  cases  except  reapportionment  ?  Would  you  support  that  ? 

Judge  Wright.  Well,  I  have  not  really  made  a  study  of  the  three- 
judge  district  court  statutes,  as  they  relate  to  the  Voting  Rights  Act 
of  1965 

Senator  Burdick.  Well,  of  course,  I  mean  to  except  them,  of  course. 

Judge  Wright,  Yes,  sir;  except  them,  and  the  answer  is  "yes." 

Senator  Burdick.  Well,  I  think  that  completes  a  very  good  hearing. 
Thank  you  again,  Judge  Wright.  You  have  been  very  helj)ful  to  this 
committee. 

Judge  Wright.  Thank  you  very  much.  Senator.  It  is  a  pleasure  to 
be  here. 

Senator  BtTtniCK.  Without  objection  I  wish  to  have  included  as 
appendixes  to  the  hearing  record  the  statement  of  Prof.  Paul  Mishkin 
who  was  unable  to  appear  as  a  witness  and  an  article  by  Prof.  Wil- 
liam Cohen,  "The  Broken  Compass:  Requirement  That  a  Case  Arise 
'Directly'  Under  Federal  Uaw,"  115  U.  Pa.  L.  Rev.  890  (1967),  which 
is  a  very  excellent  discussion  of  Federal  question  jurisdiction.  I  would 
also  like  included  a  note  on  abstention  which  appeared  in  volume  80 
of  the  Harvard  Law  Review.  The  law  has  developed  somewhat  since 
that  time,  but  it  is  a  very  excellent  review  of  the  law  up  to  that  date. 

(Whereupon,  at  11 :45  a.m.,  the  hearing  was  adjourned) . 
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[Reprinted  from  University  of  Pennsylvania  Law  Review,  Philadelphia,  Pa.,  U.S.A., 
Volume  115,  No.  6,  Pages  890  to  916,  April,  1967] 
©  Copyright  1967  by  the  University  of  Pennsylvania 

THE   BKOKEN    COMPASS:    THE    REQUIREMENT 

THAT  A  CASE  ARISE  "DIRECTLY" 

UNDER  FEDERAL  LAW  * 

William  Cohen  f 

"...  the  courts  have  formulated  the  distinction  between 
controversies  that  are  basic  and  those  that  are  collateral, 
between  disputes  that  are  necessary  and  those  that  are  merely 
possible.  We  shall  be  lost  in  a  maze  if  we  put  that  compass 
by."  ^ 

"This  is  not  logic.     It  is  practical  politics."  ^ 

Chief  Justice  Marshall  wrote  in  the  case  of  Osboni  v.  Bank  of  the 
United  States^  that  a  case  arises  under  federal  law  when  a  federal 
question  "forms  an  ingredient  of  the  original  cause."  *  Ever  since, 
defining  the  "case  arising  under  federal  law"  jurisdiction  of  the 
inferior  federal  courts  has  been  a  puzzle  to  judge  ^  and  scholar  ^  alike. 
Marshall  held  that  the  statute  authorizing  the  Bank  to  sue  and  be 
sued  in  federal  courts  was  constitutional  since  all  suits  by  the  Bank  of 
the  United  States  arose  under  federal  law.  No  matter  what  the  nature 
of  the  claim  sought  to  be  enforced  by  the  Bank,  the  capacity  of  the 
Bank  to  sue  and  be  sued  was  a  potential  question  of  federal  law  in 
each  case.'^  The  problems  which  continue  to  plague  definition  of 
federal  question  jurisdiction  in  the  federal  trial  courts  were  described 

*  Professor  Paul  J.  Mishkin  has  been  of  considerable  assistance  to  me  in  straight- 
ening out  my  thinking  about  the  problems  discussed  here.  The  usual  disclaimer— 
that  he  is  not  responsible  for  my  errors  or  lapses— is  appropriate  throughout,  but 
particularly  so  where  he  has  failed  to  convert  me  or  I  have  failed  to  persuade  him. 

t  Professor  of  Law,  University  of  California,  Los  Angeles.  B.A.  1953,  LL.B. 
1956,  University  of  California,  Los  Angeles.     Alember,  California  Bar. 

iCardozo,  J.,  in  Gully  v.  First  Nat'l  Bank,  299  U.S.  109,  118  (1936). 

2  Andrews,  J.,  in  Palsgraf  v.  Long  Island  R.R.,  248  N.Y.  339,  352,  162  N.E.  99 
103  (1928)    (dissenting  opinion). 

3  22  U.S.  (9  Wheat.)  738  (1824). 

4  Id.  at  822. 

spew  subjects  ...  are  involved  in  greater  perplexity  ....  Many  criteria 
have  been  laid  down  for  determining  when  a  suit  arises  under  federal  law. 
They  can  be  classified  but  they  cannot  be  harmonized. 

Amidon,  J.,  in  McGoon  v.  Northern  Pac.  Ry.,  204  Fed.  998,  1000  (D.N.D.  1913). 
6  Neither  in  theory  nor  in  practice  can  a  self-contradictory  dogma  decide  a 
case.     To  be  sure,  the  judicial  process  does  not  cease  to  function  because  of 
either  vagueness  or  contradiction  in  the  doctrines  it  proposes  to  apply.     Its 
modus  operandi  is  just  the  more  hidden  and  mysterious. 

Chadbourn  &  Levin,  Original  Jurisdiction  of  Federal  Questions,  90  U.   Pa.  L.   Rev. 

639,  671   (1942)    [hereinafter  cited  as  Chadbourn  &  Levin]. 

■^  It   is   not  relevant   that   the  question  had   been   authoritatively   decided.      "The 

right  to  sue,   if  decided  once,   is   decided  forever ;   but   the  power   of   Congress   was 

(1) 
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by  Justice  Johnson's  dissent.^  Where  suits  were  brought  originally 
in  federal  courts,  jurisdiction  founded  upon  the  federal  nature  of  the 
questions  involved  was  founded  "on  a  mere  hypothesis."  ^  Before  the 
issue  was  joined  and  the  cause  tried,  it  was  not  possible  to  determine 
whether  questions  of  federal  law  would,  in  fact,  be  in  issue.  If  the 
federal  trial  court  had  jurisdiction  because  questions  of  federal  law 
might  arise  in  the  litigation,  "jurisdiction  .  .  .  over  almost  every 
possible  case,  might  be  transferred  to  the  Courts  of  the  United 
States."  '"^ 

Of  course,  at  the  time  of  the  Osborn  opinion,  federal  courts  had 
not  been  given  jurisdiction  generally  over  cases  arising  under  federal 
law.  It  was  not  until  1875  that  Congress  chose  to  vest  such  juris- 
diction in  the  federal  trial  courts  in  the  language  of  the  constitutional 
grant. ^^  To  have  interpreted  the  statutory  grant  of  jurisdiction  to 
extend  the  jurisdiction  of  the  federal  trial  courts  to  all  cases  where 
issues  of  federal  law  might  possibly  be  in  issue  was  impractical.  Such 
an  interpretation  would  make  those  courts  substantially  courts  of 
general  jurisdiction,  since  large  numbers  of  law  suits  could  be  said  to 
depend  potentially  on  relevant  issues  of  federal  law.  For  this  reason, 
the  Osborn  test  has  been  abandoned  as  the  standard  for  defining  the 
scope  of  the  general  grant  of  federal  question  jurisdiction.^-  And, 
for  the  same  reason,  the  statutory  grant  has  been  conceded  to  vest  in 
the  federal  courts  less  than  the  scope  of  federal  question  jurisdiction 
which  Congress  might  vest.-^^ 

exercised  antecedently  to  the  first  decision  on  that  right,  and  if  it  was  constitutional 
then,  it  cannot  cease  to  be  so,  because  the  particular  question  is  decided."  22  U.S. 
(9  Wheat.)  at  824.  There  were  actual  federal  questions,  of  course,  in  the  Osborn 
case.  In  a  companion  case,  however,  the  Court  sustained  jurisdiction  in  a  suit  by 
the  bank  as  bearer  of  negotiable  notes.  United  States  v.  Planters'  Bank,  22  U.S. 
(9  Wheat.)  904  (1824). 
8/(f.  at  871. 

9  Id.  at  8&4. 

10  Id.  at  875. 

11  Act  of  March  3,  1875,  §  1,  18  Stat.  470. 

1-  Over  the  dissent  of  Chief  Justice  Waite,  who  argued  that  Congress  did  not 
■  intend  to  adopt  the  broad  meaning  of  the  Osborn  decision,  the  Court  held  that  federally 
chartered  corporations  could  remove  suits  against  them  as  "suits  arising  under  the 
laws  of  the  United  States."  Pacific  Railroad  Removal  Cases,  115  U.S.  1  (1885). 
But,  on  the  same  day,  the  Court  rejected  the  substance  of  Marshall's  analysis  in 
holding  that  a  suit  upon  a  federal  judgment  did  not  arise  under  federal  law.  Provident 
Sav.  Life  Assur.  Soc'y  v.  Ford,  114  U.S.  635  (1885).  Congress  has  since  provided 
specifically  that  federal  incorporation  is  not  a  basis  for  federal  jurisdiction,  28  U.S.C. 
§1349  (1964).  The  elimination  of  the  provision  for  removal  by  plaintiffs,  Act  of 
March  3,  1887,  24  Stat.  552,  corrected  by  Act  of  August  13,  1888,  25  Stat.  433,  was 
held  to  preclude  removal  by  defendant  on  the  basis  of  a  federal  defense.  Tennessee 
V.  Union  &  Planters'  Bank,  152  U.S.  454   (1894). 

13  Romero  v.  International  Terminal  Operating  Co.,  358  U.S.  354,  379-80  (1959)  ; 
Gully  V.  First  Nat'l  Bank,  299  U.S.  109,  113  (1936);  Textile  Workers  Union  v. 
Lincoln  Mills,  353  U.S.  448,  470  (1957)  (dissenting  opinion).  See  Mishkin,  The 
Federal  "Question"  in  the  District  Courts,  53  Colum.  L.  Rev.  157,  160-63  (1953) 
[hereinafter  cited  as  Mishkin].     Of  course,  the  broad  language  of  the  statute,  com- 
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Rejecting  potential  federal  question,  however,  as  a  test  of  general 
federal  question  jurisdiction  does  not  supply  an  appropriate  standard 
for  defining  that  jurisdiction.  The  test  suggested  by  Justice  Johnson 
in  his  dissent  in  the  Osborn  case  is  likewise  inappropriate.  Justice 
Johnson  believed  that  the  jurisdiction  must  depend  upon  questions  of 
federal  law  actually  involved  in  litigation.  Under  this  test,  no  case 
could  be  said  to  arise  under  federal  law  until  the  issues  between  the 
parties  had  been  determined.-^*  For  Justice  Johnson,  this  proved  that 
federal  question  jurisdiction  could  not  be  exercised  in  an  original 
form — that  it  could  be  vested  in  the  federal  courts  only  upon  removal 
or  appeal  from  the  state  courts. -^^  Since  1875,  the  problem  has  been 
to  chart  a  safe  course  between  the  Scylla  of  "potential  federal  ques- 
tion" and  the  Charybdis  of  "actual  federal  question,"  in  order  to 
define  jurisdiction  in  cases  arising  under  federal  law. 

Over  90  years  of  litigation  have  made  some  things  clear.  First, 
a  case  may  arise  under  federal  law  although  no  issue  of  federal  law  is 
in  dispute.^®  Thus,  for  example,  there  is  jurisdiction  in  a  suit  to 
recover  damages  for  infringement  of  a  patent  although  only  issues  of 
fact,  such  as  the  identity  of  the  infringer  or  proof  of  the  amount  of 
damage,  are  involved."  It  is  not  anomalous  that  federal  courts 
should  exercise  jurisdiction  to  enforce  federal  rights  in  cases  where 
only  issues  of  fact  are  put  in  issue. ^^     Congress  has  not  invested  the 

bined  with  the  broad  statement  of  Senator  Carpenter,  who  was  in  charge  of  the  bill, 
2  Cong.  Rec.  4986-87  (1874),  argue  for  the  interpretation  that  Congress  intended  to 
give  the  federal  trial  courts  all  the  judicial  power  specified  in  Article  3  of  the  Con- 
stitution. Forrester,  The  Nature  of  a  "Federal  Question,"  16  Tulane  L.  Rev.  362, 
374-76  (1942). 

Professors  Chadbourn  and  Levin  have  argued  that  Congress  intended  to  provide 
relief  from  litigation  technically  within  the  limits  of  the  Osborn  rationale  in  section  5  of 
the  Act  of  1875,  18  Stat.  470,  472,  which  required  dismissal  or  remand  if  it  appeared 
at  any  time  "such  suit  does  not  really  and  substantially  involve  a  dispute  or  contro- 
versy within  the  jurisdiction  of  said  circuit  court."  Chadbourn  &  Levin  649-50.  See 
Robinson  v.  Anderson,  121  U.S.  522,  524  (1887).  The  provision  was  eliminated  in 
the  1948  revision  of  the  Judicial  Code  as  "unnecessary."  Revisers'  Note  following 
28  U.S.C.  §1359  (1964). 

1"*  "[UJntil  the  plaintiff  can  control  the  defendant  in  his  pleadings,  I  see  no  prac- 
tical mode  of  determining  when  the  case  does  occur,  otherwise  than  by  permitting 
the  cause  to  advance  until  the  case  for  which  the  Constitution  provides  shall  actually 
arise."    22  U.S.   (9  Wheat.)   at  889. 

i5"[T]he  peculiar  nature  of  this  jurisdiction  is  such,  as  to  render  it  impossible 
to  exercise  in  a  strictly  original  form   .    .    .    ."     Ibid. 

16  See  McGoon  v.  Northern  Pac.  Ry.,  204  Fed.  998,  1001  (D.N.D.  1913)  ;  Chad- 
bourn &  Levin  660-61 ;  Alishkin  170-71 ;  Note,  37  Colum.  L.  Rev.  1402,  1403. 

17  The  Fair  v.  Kohler  Die  &  Specialty  Co.,  228  U.S.  22  (1913).  Moreover,  so 
long  as  the  plaintiff's  claim  is  substantial,  jurisdiction  is  not  ousted  by  the  plaintiff's 
failure  to  state  a  cause  of  action.  Id.  at  25.  So  long  as  the  claim  is  substantial, 
jurisdiction  exists  even  if  a  claimed  federal  right  proves  to  be  non-existent.  Bell  v. 
Hood,  327  U.S.  678  (1946). 

18  The  confusion  of  doctrine  in  this  area  results,  at  least  in  part,  from  the  con- 
tinued repetition  of  meaningless  or  even  misleading  phrases.  An  example  is  the 
repeated  statement  that  the  law  suit  "really  and  substantially  involves  a  dispute  or 
controversy  respecting  the  validity,  construction,  or  effect  of  such  a  law    .    .    .    ." 
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inferior  federal  courts  with  general  jurisdiction  to  hear  cases  arising 
under  federal  law  merely  because  these  courts  are  presumed  to  be  more 
expert  than  the  state  courts  in  the  interpretation  of  questions  of  federal 
law.  The  inferior  federal  courts  can,  in  addition,  be  expected  to  be 
more  sympathetic  to  the  enforcement  of  federal  rights  claimed  by  the 
plaintiff.  Potential  antagonism  in  the  state  courts  to  the  enforcement 
of  the  plaintiff's  federal  right  may  adversely  color  findings  of  fact  as 
well  as  rulings  on  issues  of  law.  It  is  desirable  that  a  federal  forum 
be  available  for  trial  of  factual  issues  upon  which  the  enforcement 
of  federal  rights  may  be  based.^® 

It  is  equally  clear  that  a  case  does  not  arise  under  federal  law 
where  the  plaintiff  asserts  a  claim  founded  solely  upon  state  law  and 
federal  issues  enter  the  case  by  way  of  defense.^^  Louisville  &  Nash- 
ville R.R.  V.  Mottley^^  presents  a  striking  illustration  of  the  rule 
requiring  that  the  federal  question  be  "well  pleaded"  in  the  plaintiff's 
complaint.  Mr.  and  Mrs.  Mottley  had  been  injured  in  a  railroad 
accident  in  1871  and  given  life-time  free  passes  on  the  railroad  in 
consideration  of  release  of  their  damage  claims.  Congress  enacted  a 
statute  forbidding  the  giving  of  free  rides  or  free  transportation.  The 
railroad  thereafter  refused  to  renew  the  Mottleys'  passes,  claiming  that 
to  do  so  would  violate  the  statute.  The  Mottleys  brought  suit  in  a 
federal  court  seeking  specific  performance  of  the  railroad's  promise. 
Their  complaint  alleged  that  the  railroad  refused  to  comply  with  its 
agreement  solely  because  of  the  statute,  and  that  the  statute  properly 
construed  did  not  forbid  the  issuance  of  passes  to  them.  Further,  their 
complaint  maintained  that  if  the  statute  were  construed  to  permit  the 
revocation  of  such  passes  it  constituted  a  taking  of  property  in 
violation  of  the  Fifth  Amendment.  The  Court  held  that  the  case 
did  not  arise  under  federal  law.  In  a  complaint  for  specific  perform- 
ance of  a  contract,  it  was  necessary  only  to  allege  the  contract  and  its 


Shulthis  V.  McDougal,  225  U.S.  561,  569  (1912).  The  statement  results  from  an 
uncritical  adoption  of  the  standard  for  defining  the  scope  of  the  Supreme  Court's 
appellate  jurisdiction  over  state  courts,  where  it  is  both  possible  and  sensible  to  limit 
jurisdiction  to  review  of  those  cases  where  federal  law  issues  were  "really  and  sub- 
stantially" dispositive  of  the  litigation.  See  Cohens  v.  Virginia,  19  U.S.  (6  Wheat.) 
264,  379  (1821)  ;  Mishkin  at  170.  With  the  exception  of  Robinson  v.  Anderson,  121 
U.S.  522,  524  (1887),  the  Court  has  ignored  this  supposed  requirement  while  paying 
it  lip  service.  See,  e.g.,  Justice  Cardozo's  opinion  in  Gully  v.  First  Nat'l  Bank, 
299  U.S.  109,  113  (1936).  But  cf.,  Boston  &  Montana  Consol.  Copper  &  Silver 
Mining  Co.  v.' Montana  Ore  Purchasing  Co.,  188  U.S.  632,  643  (1903).  For  historical 
development  of  the  various  mutually  contradictory  verbal  devices  in  this  area,  see 
Chadbourn  &  Levin  666-71 ;  see  also  id.  at  649-63. 

19  Forrester,  Federal  Question  Jurisdiction  and  Section  5,  18  Tul.  L.  Rev.  263, 
287  (1943)  ;  Mishkin  170-76. 

^oSee  Tennessee  v.  Union  &  Planters'  Bank,  152  U.S.  454  (1894);  Metcalf  v. 
Watertown  128  U.S.  586  (1888)  ;  cf.,  Skelly  Oil  Co.  v.  Phillips  Petroleum  Co.,  339 
U.S.  667  (1950). 

21211  U.S.  149  (1908). 
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breach.  The  allegations  concerning  the  statute,  its  construction,  and 
its  claimed  unconstitutionality  were  appropriately  matters  to  be  raised 
in  the  defendant's  answer  and  the  plaintiff's  reply.  To  found  federal 
jurisdiction,  it  was  not  only  necessary  to  have  federal  questions  appear 
in  the  plaintiff's  complaint,  but  also  that  federal  questions  so  presented 
be  properly  alleged  as  a  matter  of  good  pleading.-" 

The  result  in  the  Mot f ley  case  is  startling,  since  it  is  apparent  that 
only  issues  of  federal  law  were  in  dispute. ^^  Requiring  such  litigation 
to  be  brought  initially  in  state  court  is  not  easily  explained.^*  The 
"well-pleaded"  rule  has  the  advantage  of  providing  a  rule  of  thumb 
to  deny  access  to  federal  courts  to  a  large  number  of  cases  where 
potential  federal  issues  lurk.  Moreover,  the  rule  can  be  defended  as 
a  pragmatic  rule  of  necessity  which  permits  the  determination  of  juris- 
diction when  the  complaint  is  filed,  without  awaiting  the  defendant's 
pleading. '""  Like  any  rule  of  thumb,  however,  it  operates  blindly  to 
preclude  original  federal  jurisdiction  in  cases  where,  as  a  matter  of 
sound  policy,  the  parties  ought  to  be  permitted  to  choose  a  federal 
forum. ^^ 

22  The  Court  quoted  the  following  language  of  Mr.  Justice  Peckham,  in  Boston 
&  Montana  Consol.  Copper  &  Silver  Mining  Co.  v.  Montana  Ore  Purchasing  Co., 
188  U.S.  632,  639  (1903)  : 

It  would  be  wholly  unnecessary  and  improper  in  order  to  prove  complainant's 
cause  of  action  to  go  into  any  matters  of  defense  which  the  defendants  might 
possibly  set  up,  and  then  attempt  to  reply  to  such  defense,  and  thus,  if  possible, 
to  show  that  a  Federal  question  might  or  probably  would  arise  in  the  course 
of  the  trial  of  the  case.  To  allege  such  defense  and  then  make  an  answer  to 
it  before  the  defendant  has  the  opportunity  to  itself  plead  or  prove  its  own 
defense  is  inconsistent  with  any  known  rule  of  pleading  so  far  as  we  are  aware, 
and  is  improper. 
Id.  at  153. 

-3  The  legal  issues  which  the  Mottleys  had  attempted  to  present  by  their  antici- 
patory pleading  were  subsequently  presented  to  the  United  States  Supreme  Court 
on  appeal  from  the  later  state  court  decision.  Louisville  &  N.R.R.  v.  Alottley, 
219  U.S.  467  (1911).  The  state  courts  granted  specific  performance,  but  the  Supreme 
Court  reversed,  upholding  the  railroad's  federal  defense. 

24  It  may  be,  that  as  long  as  ultimate  Supreme  Court  review  is  available,  occasional 
cases,  like  the  Mottlcy  case,  which  require  litigation  of  federal  defenses  in  the  state 
courts,  are  not  as  troublesome  as  they  might  be.  The  availability  of  discretionary 
review  on  certiorari,  28  U.S.C.  §1257(3)  (1964),  is,  of  course,  not  a  fair  substitute 
for  jurisdiction  as  of  right  in  the  trial  court,  if  it  is  assumed  that  it  is  important  to 
give  parties  access  to  federal  courts  for  trial  of  federal  law  issues. 

25  It  is  not  a  rule  of  necessity  in  the  sense  that  alternative  solutions  are  impossible. 
Special  allegations  of  federal  question  jurisdiction  in  the  complaint  might  have  been 
permitted  as  are  special  allegations  of  diversity  jurisdiction.  See  Mishkin  at  164. 
As  noted,  supra  note  13,  Professors  Chadbourn  and  Levin  have  argued  that  the  Act  of 
1875  was  intended  to  permit  the  denial  of  jurisdiction  after  all  the  pleadings  were 
submitted.  Whatever  the  practical  arguments  for  and  against  permitting  the  juris- 
dictional question  to  remain  in  abeyance  pending  the  filing  of  responsive  pleadings, 
this  solution  now  seems  foreclosed  by  the  repeal  of  the  statute  upon  which  the  argu- 
ment was  based.  See  note  13  supra.  Of  course,  these  pragmatic  considerations 
cannot  explain  why  a  defendant  is  not  permitted  to  remove  a  case  to  federal  court 
on  the  basis  of  a  federal  defense.  Wechsler,  Federal  Jurisdiction  and  the  Revision 
of  the  Judicial  Code,  13  Law  &  Contemp.  Prob.  216,  233-34  (1948). 

26  Most  of  the  inexplicable  results  in  relegating  litigation  of  federal  issues  to 
state  courts  stems  from  the  requirement  that  jurisdiction  be  determined  on  the  face 


798 


The  requirement  that  matters  of  federal  law  be  "well-pleaded"  in 
the  complaint  could  not  in  and  of  itself  provide  a  rationale  for  denying 
jurisdiction  over  all  litigation  which  threatened  to  flood  the  federal 
courts  when  Congress  generally  authorized  the  assumption  of  juris- 
diction in  cases  arising  under  federal  law.  In  his  dissent  in  the 
Osboni  case,  Justice  Johnson  warned,  prophetically,  that  "there  is 
not  a  tract  of  land  in  the  United  States,  acquired  under  laws  of  the 
United  States,  whatever  be  the  number  of  mesne  transfers  that  it 
may  have  undergone,  over  which  the  jurisdiction  of  the  Courts  of  the 
United  States  might  not  be  extended  .  .  .  ."^^  After  1875,  liti- 
gation concerning  the  title  to  Western  lands  threatened  to  engulf 
federal  courts.  Suits  in  ejectment  could  be  dismissed  readily  under 
the  "well-pleaded"  rule.  Although  plaintiff's  title  may  have  been  re- 
cently or  remotely  derived  from  a  federal  source,  a  complaint  in 
ejectment  need  only  allege  the  plaintiff's  prior  right  to  possession.  As 
a  matter  of  common  law  pleading,  the  claim  that  plaintiff's  title  was 
superior  to  that  of  the  defendant  would  be  raised  in  reply  to  the 
defendant's  answer.^*  In  suits  to  quiet  title,  however,  plaintiff  could 
appropriately  plead  the  source  of  his  title  in  his  complaint.^^  Unless 
the  federal  courts,  whose  resources  were  severely  strained,  were 
to  be  available  in  all  quiet  title  actions  involving  Western  land,  a 
doctrinal  device  had  to  be  developed  to  remove  such  cases  from  federal 
jurisdiction.^** 

There  has  been  much  written  about  federal  question  jurisdiction. 
It  is  not  the  function  of  this  article  to  explore,  at  length,  those  doc- 
trinal roads  which  have  been  so  well  mapped  by  others.^^     I  propose 

of  the  complaint  without  reference  to  the  issues  which  separate  the  parties  in  the 
particular  lawsuit.  See  Chadbourn  &  Levin  649-63.  Much  of  the  rigidity  introduced 
by  the  "well-pleaded"  rule  could  be  avoided  by  rejecting  the  rationale  of  Skelly  Oil 
Co.  V.  Phillips  Petroleum  Co.,  339  U.S.  667  (1950),  which  requires  that  the  pleadings 
in  a  declaratory  judgment  action  be  judged  as  if  the  plaintiff  had  brought  a  common 
law  coercive  action.  Another,  more  effective  solution,  would  be  to  enlarge  defend- 
ant's opportunity  to  remove  on  the  basis  of  a  federal  defense.  See  text  accompanying 
notes  108-09  infra. 

^^22  U.S.  (9  Wheat.)  at  875. 

-8  See  Joy  v.  St.  Louis,  201  U.S.  332  (1906). 

29  See  Shulthis  v.  McDougal,  225  U.S.  561  (1912)  ;  Marshall  v.  Desert  Properties 
Co.,  103  F.2d  551  (9th  Cir.),  cert,  (^enicd,  308  U.S.  563  (1939). 

30  A  suit  to  enforce  a  right  which  takes  its  origin  in  the  laws  of  the  United 
States  is  not  necessarily,  or  for  that  reason  alone,  one  arising  under  those 
laws,  for  a  suit  does  not  so  arise  unless  it  really  and  substantially  involves  a 
dispute  or  controversy  respecting  the  validity,  construction  or  effect  of  such 
a  law,  upon  the  determination  of  which  the  result  depends.  This  is  especially 
so  of  a  suit  involving  rights  to  land  acquired  under  a  law  of  the  United  States. 
If  it  were  not,  every  suit  to  establish  title  to  land  in  the  central  and  western 
States  would  so  arise,  as  all  titles  in  those  States  are  traceable  back  to  those 
laws. 

Shulthis  V.  McDougal,  supra  note  29,  at  569-70. 

31 1  Barron  and  Holtzoff,  Federal  Practice  and  Procedure  120-30   (Wright 
ed.  1960);  Dobie,  Federal  Procedure  163-83    (1928);   Hart  and  Wechsler,  The 
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to  focus  upon  that  doctrinal  requirement  last  mentioned — beyond  the 
requirement  that  a  federal  ingredient  be  "well-pleaded"  in  the  com- 
plaint— which  seeks  to  limit  the  scope  of  the  statutory  grant  of  federal 
question  jurisdiction.  For  convenience,  that  requirement  can  be  de- 
scribed as  requiring  that  a  claim  arise  "directly"  under  federal  law.^^ 
It  is  my  purpose  to  explore  the  history  of  the  development  of  and  to 
ascertain  whether  any  meaning  can  be  ascribed  to  this  ephemeral  rule 
of  federal  question  jurisdiction,  in  order  to  explain  the  results  reached 
by  the  Court. 

The  Law  That  Creates  the  Cause  of  Action 

The  early  decisions  construing  the  Act  of  1875,  which  gave  juris- 
diction to  the  federal  trial  courts  in  cases  arising  under  federal  law, 
contain  conflicting  and  confused  language  from  which  contradictory 
theories  can  be  drawn.^^  However,  one  line  of  decisions  is  entitled 
to  separate  consideration — that  which  attempted  to  define  juris- 
diction according  to  whether  federal  or  state  law  created  the  plaintifif' s 
cause  of  action.  The  earliest  clear  example  of  this  rationale  is  the 
case  of  Feibehnan  v.  Packard.^*  While  the  rationale  of  this  case  has 
often  been  ignored,  perhaps  because  of  the  unilluminating  opinion  of 
Mr.  Justice  Matthew^s,  the  Court  upheld  jurisdiction  because  federal 
law  had  given  plaintiff  his  cause  of  action,  although  no  questions  of 
federal  law  were  actually  in  dispute.  Plaintiff  had  brought  suit 
against  a  United  States  marshal  and  the  sureties  on  the  marshal's  bond 
to  recover  damages  for  alleged  unlawful  taking  of  property  pursuant 
to  a  federal  court  warrant.  Removal  to  federal  court  was  upheld  on 
the  ground  that  "the  nature  of  the  plaintiff's  cause  of  action"  demon- 
strated that  the  case  arose  under  federal  law.  The  Court  distinguished 
a  suit  against  the  marshal  for  trespass  from  this  suit  to  recover  dam- 
ages on  the  bond.  While  the  issues  to  be  litigated  might  be  identical, 
in  the  latter  case  federal  statutes  expressly  required  the  bond  and 
provided  for  suit  thereon. 

Mr.  Justice  Holmes  stated  the  theory  with  more  clarity  thirty 
years  later.     In  The  Fair  v.  Kohler  Die  &  Specialty  Co.,^^  plaintiff 

Federal  Courts  and  the  Federal  System  727-809  (1953)  ;  1  Moore,  Federal  Prac- 
RiCE  1I0.60[8.-3]  (2d  ed.  1964);  Wright,  Federal  Courts  48-59  (1963);  Berg- 
man, Reappraisal  of  Federal  Qnestion  Jurisdiction,  46  Mich.  L.  Rev.  17  (1947)  ; 
Chadbourn  &  Levin ;  Forrester,  Federal  Qnestion  Jurisdiction  and  Section  5,  18 
TuLANE  L.  Rev.  263  (1943)  ;  Forrester,  The  Nature  of  a  "Federal  Question,"  16 
Tulane  L.  Rev.  362  (1942)  ;  Fraser,  Some  Problems  in  Federal  Question  Jurisdiction, 
49  Mich.  L.  Rev.  73  (1950)  ;  London,  "Federal  Question"  Jurisdiction — A  Snare  and 
a  Delusion,  57  Mich.  L.  Rev.  835   (1959)  ;  Mishkin. 

32  Gully  v.  First  Nafl  Bank,  299  U.S.  109,  117-18  (1936)  :  Mishkin  165,  168. 

33  The  doctrinal  confusion  of  the  early  cases  has  been  admirably  chronicled  else- 
where.    See  Chadbourn  &  Levin. 

34  109  U.S.  421  (1883). 

35  228  U.S.  22  (1913). 
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sought  to  enjoin  the  resale  of  plaintiff's  patented  devices  at  less  than 
the  stipulated  price.  The  defense  claim  was  that  the  patent  law  did 
not  permit  the  manufacturer-patent-holder  to  control  resale  prices.  The 
Court  held  that  the  defense  contention,  even  if  true,  did  not  oust  the 
court  of  jurisdiction.     Mr.  Justice  Holmes  stated : 

[Gjood  or  bad,  the  cause  of  action  alleged  is  a  cause  of 
action  under  the  laws  of  the  United  States. 

Of  course  the  party  who  brings  a  suit  is  master  to 
decide  what  law  he  will  rely  upon  and  therefore  does  deter- 
mine whether  he  will  bring  a  "suit  arising  under"  the  patent 
or  other  law  of  the  United  States  by  his  declaration  or  bill.^^ 

The  Fair  did  not  involve  the  problem  of  the  mixed  claim  of 
federal  and  state  law,  but  the  problem  of  distinguishing  a  "substan- 
tial" federal  claim  from  one  so  insubstantial  as  not  to  provide  a  basis 
for  federal  question  jurisdiction.  Holmes  later  attempted  to  regularize 
"the  law  creating  the  cause  of  action"  as  an  all-purpose  test  of  federal 
question  jurisdiction  for  those  cases  where  the  plaintiff's  claim  com- 
bined elements  of  federal  and  state  law.  In  his  opinion  for  the  Court 
in  American  Well  Works  Co.  v.  Lane  &  Bozvler  Co.,^"^  he  held  there 
was  no  jurisdiction  in  a  removed  case  because  plaintiff's  cause  of 
action  derived  from  state  law.  Yet,  in  all  probability,  the  case  turned 
solely  on  issues  of  federal  law.  Plaintiff  alleged  that  defendant  had 
slandered  title  to  plaintiff's  pump  by  falsely  stating  it  infringed  de- 
fendant's patent.  It  should  be  noted,  preliminarily,  that  the  "well- 
pleaded"  rule  will  not,  alone,  explain  the  decision  that  the  case  does 
not  arise  under  federal  law.  Apparently,  in  cases  involving  trade  libel, 
as  distinguished  from  cases  involving  personal  defamation,  falsity  of 
the  defendant's  statements  must  be  alleged  in  the  complaint  as  part 
of  the  plaintiff's  cause  of  action.^*  Allegations  of  the  falsity  of  de- 
fendant's statements  then  raise  the  issue  of  the  scope  and  validity  of 
the  defendant's  patent  rights.  In  any  event,  Mr.  Justice  Holmes' 
opinion  for  the  Court  did  not  rest  on  the  contention  that  truth  of  the 
defendant's  claim  of  infringement  was  an  issue  to  be  raised  affirma- 
tively in  the  answer.  Rather,  his  reasoning  was  that  if  false  claims 
of  patent  infringement  are  actionable,  they  are  actionable  because  state 
law  provides  a  cause  of  action  for  trade  libel.^^  Establishing  a  par- 
ticular position  of  federal  law  was  no  more,  in  other  words,  than  a 
"condition"  of  recovery. 

36  Id.  at  25. 

37  241  U.S.  257  (1916). 
ssPuossER,  Torts  943  (3d  ed.  1964). 

39  The  same  reasoning  would  explain  the  rule  that  a  suit  upon  a  contract  to  pay 
royalties  to  the  patent-holder  does  not  arise  under  the  patent  laws.  Albright  v.  Teas, 
106  U.S.  613  (1882). 
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A  suit  arises  under  the  law  that  creates  the  cause  of  action. 
The  fact  that  the  justification  may  involve  the  validity  and 
infringement  of  a  patent  is  no  more  material  to  the  question 
under  what  law  the  suit  is  brought  than  it  would  be  in  an 
action  of  contract.  .  .  .  The  state  is  master  of  the  whole 
matter,  and  if  it  saw  fit  to  do  away  with  actions  of  this  type 
altogether,  no  one,  we  imagine,  would  suppose  that  they  still 
could  be  maintained  under  the  patent  laws  of  the  United 
States.-*" 

Holmes'  test  has,  at  first  blush,  strong  appeal  as  a  neutral, 
analytical  tool  to  solve  the  puzzle  of  marking  the  line  of  original 
federal  question  jurisdiction  in  cases  involving  mixed  elements  of 
state  and  federal  law.  It  has  severe  limitations,  however,  undermining 
its  ability  either  to  explain  past  decisions  or  chart  the  course  for  the 
future.  First  is  the  problem  of  applying  the  test.  Holmes'  reasoning 
in  American  Well  Works  was  that  the  plaintiff's  cause  of  action  arose 
under  state  law  because  he  could  not  recover  unless  he  could  demon- 
strate that  state  law  gave  him  a  right  of  action  for  trade  libel — "the 
state  is  master  of  the  whole  matter."  The  difficulty  is  that  this 
brand  of  "but-for"  reasoning  could  easily  have  led  to  the  opposite 
conclusion  if  approached  from  the  other  end.  In  other  words,  plaintiff 
could  not  recover  unless  he  could  demonstrate  the  invalidity  or  limited 
scope  of  the  defendant's  patent — issues  as  to  which  federal  law  "is 
master  of  the  whole  matter."  Unless  Holmes  meant  to  take  the  un- 
tenable position  that  no  case  involving  mixed  elements  of  state  and 
federal  law  arises  under  federal  law,  "but-for"  standards  do  not  deter- 
mine whether  the  cause  of  action  is  federal  or  state.  What  appears  to 
be  a  self-applying  analytical  standard  breaks  down  because  it  fails  to 
supply  an  analytical  definition  which  will  determine  whether  plaintiff's 
claim  is  a  federal  cause  of  action  incorporating  state  law,  or  a  state 
cause  of  action  incorporating  federal  law.*^ 

The  leading  case  of  Smith  v.  Kansas  City  Title  &  Trust  Co.'^~  is 
illustrative  of  the  difficulty.  A  corporate  shareholder  sued  to  enjoin 
the  corporation  from  investing  in  farm  loan  bonds,  issued  by  Federal 
Land  Banks  or  Joint-Stock  Land  Banks  under  authority  of  the  Federal 
Farm  Loan  Act  of  1916,  on  the  ground  that  the  Act  was  uncon- 
stitutional. The  Court  held  that  the  case  arose  under  federal  law 
because  the  invalidity  of  the  law  was  properly  alleged  in  the  complaint, 
and  plaintiff's  success  depended  upon  establishing  the  construction  of 
federal  law  propounded  by  the  plaintiff.    The  Court  had  turned  around 

40  241  U.S.  at  260. 

41  See  Hart  &  Wechsler,  The  Federal  Courts  and  the  Federal  System  766 
(1953). 

42  255  U.S.  180  (1921). 
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tlie  "but-for"  test  of  American  Well  Works  to  focus  on  the  essen- 
tiality of  the  allegations  of  federal  law.  Holmes  dissented,  arguing 
that  the  suit  was  to  establish  breach  of  the  corporate  directors'  state- 
imposed  duty  to  properly  invest  corporate  funds. 

If  the  Missouri  law  authorizes  or  forbids  the  investment 
according  to  the  determination  of  this  Court  upon  a  point 
under  the  Constitution  or  acts  of  Congress,  still  that  point 
is  material  only  because  the  Missouri  law  saw  fit  to  make 
it  so.  The  whole  foundation  of  the  duty  is  Missouri  law, 
which  at  its  sole  will  incorporated  the  other  law  as  it  might 
incorporate  a  document.  The  other  law  or  document  de- 
pends for  its  relevance  and  effect  not  on  its  own  force  but 
upon  the  law  that  took  it  up,  so  I  repeat  once  more  the 
cause  of  action  arises  wholly  from  the  law  of  the  State. *^ 

Despite  the  fact  that  there  was  no  serious  claim  that  Missouri  in  fact 
permitted  investment  of  corporate  funds  pursuant  to  unconstitutional 
federal  laws,  Holmes  insisted  that  the  cause  of  action  arose  under 
state  law  because  plaintiff's  standing  to  challenge  the  law  could  have 
been  nullified  by  a  hypothetically  different  state  law.  Again,  unless 
Plolmes  is  seriously  arguing  that  no  mixed  state  and  federal  claim 
arises  under  federal  law,  his  test  does  not  explain  his  contention  that 
the  plaintiff's  cause  of  action  in  Smith  is  state  rather  than  federal. 
If  Holmes  is  right  that  the  plaintiff's  cause  of  action  should  be 
properly  characterized  as  state-created,  it  must  be  for  reasons  he  has 
failed  to  illuminate.  Of  course,  the  majority's  reverse  "but-for" 
reasoning  leads  to  the  conclusion  that  all  mixed  federal-state  claims 
arise  under  federal  law,  and  as  a  working  standard  of  federal  question 
jurisdiction  has  the  vice  of  over-inclusiveness. 

It  may  be  rejoined  that  the  distinction  between  cases  where  state 
law  creates  the  cause  of  action  and  those  where  the  law  creating  the 
cause  of  action  is  federal  has  enough  substance  that  clear  cases  can 
be  put  on  the  extremes.  Certainly,  no  distinction  is  valueless  simply 
because  borderline  cases  are  hard  to  decide.  In  other  words,  the 
argument  would  run  that  clear  cases  can  be  put  as  to  which  everyone 
will  agree;  that  federal  law  merely  gives  permission  for  the  assertion 
of  a  state-created  cause  of  action;  or  that  a  particular  proposition  of 
federal  law  is  no  more  than  a  "condition"  to  assertion  of  a  successful 
state  cause  of  action.  Such,  for  example,  is  the  case  of  Skclly  Oil  Co. 
V.  Phillips  Petroleum  Co.,'^'^  where  contracts  by  gas  suppliers  provided 
that  the  contracts  could  be  terminated  if  the  purchaser  failed  to  procure 
a   certificate   of   public   convenience   and    necessity    from   the    Federal 


43  Id.  at  214. 

44339  U.S.  667  (1950). 
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Power  Commission  before  a  certain  date.  The  Commission  issued  a 
certificate,  contingent  upon  certain  conditions.  A  suit  for  declaratory 
judgment  was  brought  for  a  determination  whether  the  conditional 
certificate  was  a  certificate  within  the  meaning  of  the  Natural  Gas  Act 
and  the  contracts.  Here,  it  may  be  argued,  the  cause  of  action  of 
any  party  to  the  contract  was  a  state-law-based  action  on  the  con- 
tracts. Federal  law  was  relevant  only  because  the  parties  chose  an 
event  resting  on  federal  law  to  measure  the  power  of  termination.'*^ 
So  long  as  cases  can  be  put  where  good  lawyers  will  all  agree  that 
the  cause  of  action  is  federal  or  state,  the  distinction  then  has  enough 
meaning  that  it  may  be  used  as  a  tool  for  measuring  federal 
jurisdiction.^'' 

The  argument  just  summarized  bears  a  family  resemblance  to  the 
argument  put  a  legal  generation  ago  by  some  procedure  scholars  who 
urged  that  the  "cause  of  action"  concept  had  enough  meaning  to  be 
a  useful  analytical  tool  for  solving  such  procedural  problems  as  mark- 
ing the  permissible  scope  of  joinder  of  parties  and  claims  within  a 
single  lawsuit.*'^  While  the  corpse  still  twitches*^  (perhaps  because 
of  some  galvanic  reflex  action  endemic  to  the  law)  that  argument  was 
put  to  rest  by  the  convincing  counter-demonstration  that  causes  of 
action  were  defined  by  pragmatic  factors  generated  by  the  particular 
controversy  in  the  particular  case.^*  I  suspect,  whenever  a  concept 
cannot  be  defined  except  by  circular  reference  to  itself,  that  "easy 
cases"  are  more  often  explained  by  unstated  pragmatic  factors  than 
by  reference  to  any  inherent  reality  in  the  concept  itself.  Are  cases 
where  "all  lawyers  will  agree"  that  the  plaintiff's  cause  of  action  is 
state-created  sometimes  the  result  of  the  fact  that  those  same  lawyers 
will  agree,  for  unstated  and  unarticulated  reasons,  that  the  case  does 
not  "belong"  in  federal  court?  To  the  extent  that  this  is  true,  the 
problem  becomes  that  of  discovering  and  articulating  the  relevant 
factors. 

A  second  difficulty  with  the  mystic  belief  that  the  cause  of  action 
cc^ncept  had  some  inherent  self-defining  meaning  stemmed  from  the 
fact  that  the  concept  had  many  uses.  The  question  whether  causes  of 
action  v;ere  single  or  multiple  had  such  multifarious  consequences  as 
determining  proper  joinder  at  the  outset  of  the  lawsuit  and  determin- 

«  Mishkin  183. 

■*6  Professor  Mishkin  puts  the  analogous  case  where  parties  wager  as  to  the  next 
incumbent  of  a  federal  office.  Id.  at  184.  For  further  discussion  of  this  case  see 
text  accompanying  notes  77-81  infra. 

47  See  articles  cited  in  Clark,  Code  Pleading  132  n.l49,  142  nn.177-79  (2d  edl 
1947). 

*^  See  Cohen,  Problems  in  the  Removal  of  a  "Separate  attd  Independent  Claim 
or  Cause  of  Action,"  46  Minn.  L.  Rev.  1,  16-17  (1961). 

49  See  Clark,  Code  Pleading  137  (2d  ed.  1947). 
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ing  the  res  judicata  impact  of  the  judgment  obtained.  Everyone  might 
agree  that  there  was  a  single  cause  of  action  because,  unconsciously, 
this  seemed  to  promote  the  proper  result  with  reference  to  joinder 
questions.  Uncritically  applying  this  "hunch"  definition  of  cause  of 
action  to  a  res  judicata  question  might  end  in  a  result  that  flew  in  the 
teeth  of  the  factors  which  ought  to  have  controlled  the  decision.  Is  it 
possible  that,  in  some  cases  where  "all  lawyers  will  agree"  that  the 
plaintiff's  cause  of  action  is  state-created,  the  case,  and  all  those  like 
it,  do  "belong"  in  federal  court  ?  This  difficulty  is  the  exact  converse 
of  the  first,  but  both  may  be  present  to  some  extent  at  the  same  time. 
In  some  cases,  the  conclusion  that  the  cause  of  action  is  state-created 
may  seem  easy  because  the  case  does  not  "belong"  in  federal  court; 
in  some  cases,  an  easy  conclusion  that  the  cause  of  action  is  state- 
created  may  coincide  by  accident  with  the  conclusion  that  the  case 
does  not  "belong"  in  federal  court;  in  some  cases  (and  these  may 
be  the  most  difficult),  an  easy  conclusion  that  the  cause  of  action  is 
state-created  may,  without  good  reason,  conflict  with  the  conclusion 
that  the  case  does  "belong"  in  federal  court. 

Smith  V.  Kansas  City  Title  &  Trust  Co.^^  is  again  illustrative. 
In  that  case,  the  Court  held  that  a  corporate  shareholder's  suit  to 
enjoin  a  corporation  from  participating  in  a  federal  program,  on 
grounds  that  the  federal  act  setting  up  the  program  was  uncon- 
stitutional, arose  under  federal  law.  There  is  room  for  legitimate 
debate  whether  the  shareholder  should  be  given  standing  to  challenge 
an  act  of  Congress  in  a  suit  where  the  dangers  of  a  collusive  lawsuit 
loom  large.^^  The  question  of  standing  is  the  same,  however,  whether 
the  suit  proceeds  in  the  state  courts  and  then  to  the  Supreme  Court, 
or  whether  it  is  allowed  to  begin  in  a  federal  trial  court.  The  question 
whether  a  suit  arises  under  federal  law  is  relevant  only  to  the  question 
whether  litigation  may  commence  in  a  federal  court.  Any  doubts  on 
the  issue  of  standing  should  not  be  permitted  to  influence  the  question 
whether  the  suit  may  be  begun  in  federal  court,  or  whether  it  must 
find  its  way  to  the  Supreme  Court  through  state  litigation.  Passing 
the  question  of  standing  and  focusing  solely  on  the  question  whether 
the  case  arises  under  federal  law,  it  is  difficult  to  distinguish  the 
situation  in  the  Smith  case  from  a  suit  by  the  corporation  to  enjoin 
enforcement  of  a  coercive  federal  law  on  constitutional  grounds.^-    The 

50  255  U.S.  180  (1921). 

51  See  Ashwander  v.  T.V.A.,  297  U.S.  288,  341,  349  (1936)  (Brandeis,  J.,  con- 
curring). For  a  description  of  the  manner  in  which  the  issues  were  framed  in  Carter 
V  Carter  Coal  Co.,  298  U.S.  238  (1936),  see  Stern,  The  Commerce  Clause  and  the 
National  Economy,  1933-1946,  59  Harv.  L.  Rev.  645,  667-68  (1946). 

5-  By  similar  reasoning,  a  suit  to  declare  a  contract  invalid  under  federal  law 
should  be  appropriately  within  the  jurisdiction  of  a  federal  trial  court.  See  Mish- 
kin  181. 
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latter  suit  would,  concedcdly,  arise  under  federal  law.  If  it  is  con- 
ceded, arguendo,  that  Holmes  correctly  concluded  that  the  Smith  suit 
arose  under  state  law,  the  constitutional  questions  in  that  case  could  be 
adjudicated  in  a  federal  court  only  on  appeal  from  the  state  courts, 
while,  in  suits  to  enjoin  the  enforcement  of  coercive  federal  statutes, 
a  federal  trial  court  forum  would  be  available.  It  would  be  difficult 
to  give  realistic  reasons  for  such  a  distinction. 

Another  often-cited  decision  illustrates  the  other  side  of  the 
coin — a  situation  where  the  Court's  decision  relegated  to  the  state 
courts  a  cause  of  action  which  appears  to  have  been  created  explicitly 
by  an  Act  of  Congress.  Shoshone  Mining  Co.  v.  Rutter^^  involved 
a  thorough-going  Congressional  scheme  for  settling  conflicting  claims 
of  miners.  An  application  for  issuance  of  a  patent  for  a  mining  claim 
was  to  be  filed  in  the  General  Land  Office.  If  an  adverse  claim  were 
then  filed,  the  adverse  claimant  was  required,  within  thirty  days  after 
filing  his  claim,  to  begin  suit  "in  a  court  of  competent  jurisdiction," 
to  determine  his  right  to  possession,  and  prosecute  the  action  to 
judgment.  The  Commissioner  of  the  General  Land  Office  was  directed 
to  issue  the  patent  in  accordance  with  the  judgment  of  the  court. 
Finally,  it  was  provided  that  right  to  possession  was  to  be  determined 
by  ''local  customs  or  rules  of  miners  in  the  several  mining  districts, 
so  far  as  the  same  are  applicable  and  not  inconsistent  with  the  laws 
of  the  United  States."  The  Court  held  that  the  suit  of  an  adverse 
claimant  was  not  within  the  general  grant  of  federal  question  juris- 
diction. The  Court's  reasoning  seemed  to  hark  back  to  that  of 
Justice  Johnson's  dissent  in  the  Oshorn  case — denying  jurisdiction 
because  questions  of  federal  law  were  not  necessarily  involved. 

Inasmuch  ...  as  the  "adverse  suit"  to  determine  the  right 
of  possession  may  not  involve  any  question  as  to  the  con- 
struction or  effect  of  the  Constitution  or  laws  of  the  United 
States,  but  may  present  simply  a  question  of  fact  as  to  the  time 
of  discovery  of  the  mineral,  the  location  of  the  claim  on 
■  the  ground,  or  a  determination  of  the  meaning  and  efifect  of 
certain  local  rules  and  customs  prescribed  by  the  miners  of 
the  district,  or  the  effect  of  state  statutes,  it  would  seem  to 
follow  that  it  is  not  one  which  necessarily  arises  under  the 
Constitution  and  laws  of  the  United  States."* 

The  Shoshone  case  is  indistinguishable  from  the  case  of  the  suit  on 
the  Marshal's  bond  ^^  under  Holmes'  test.  In  both  cases,  while  most 
suits  would  center  around  issues  of  fact  or  of  state  law,  the  cause 

53  177  U.S.  505  (1900). 

B4  Id.  at  509. 

65  Feibelman  v.  Packard,  109  U.S.  421   (1883). 
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f>l  action  was  expressly  created  by  Act  of  Congress.  Even  if  all 
lawyers  will  agree  that  the  plaintiff's  cause  of  action  in  Shoshone  is 
federal  (state  law  merely  being  incorporated  by  reference),  it  does 
not  follow  that  the  Court  reached  the  "wrong"  result.  The  Court  was 
properly  concerned  with  the  volume  of  litigation  which  a  contrary 
decision  would  have  loosed  upon  federal  trial  courts  overburdened  by 
the  expansion  of  jurisdiction  caused  by  the  Judiciary  Act  of  1875.  The 
Court,  for  pragmatic  reasons,  had  refused  to  extend  the  jurisdiction 
to  a  large  class  of  cases  which  would,  in  most  instances,  involve  no 
clearly  defined  federal  interest  and  no  issue  of  federal  law.  The 
Court's  failure — if  one  there  was — lies  in  its  failure  to  explain  the 
result.  The  explanation  would  have  been  no  more  satisfactory  had 
the  Court  tortured  the  statute  to  characterize  the  plaintiff's  claim  as 
one  given  by  state  rather  than  federal  law.  Inquiry  into  whether 
federal  or  state  law  confers  the  plaintiff's  cause  of  action  can  be,  at 
most,  only  a  starting  point  for  analysis. 

Arising  "Directly"  Under  Federal  Law — The  Gully  Case 

In  Gully  V.  First  National  Bank  ^^  a  state  tax  collector  sued  a 
national  bank  in  a  state  court  to  recover  state  taxes  due.  The  taxes 
had  been  assessed  against  a  predecessor  national  bank,  whose  debts 
had  been  contractually  assumed  by  the  defendant.  The  case  was 
removed  to  federal  court  on  the  ground  that  the  action  arose  under 
federal  law  since  state  taxation  of  national  banks  was  permissible  only 
because  of  a  federal  statute  granting  such  permission.  Thus,  the 
state  tax  collector  had  to  rely  upon  the  statute  in  imposing  the  tax. 
Rejecting  this  argument,  Mr.  Justice  Cardozo's  opinion  for  the  Court 
represents  the  Court's  last  attempt  to  deal  comprehensively  with  the 
general  statutory  grant  of  federal  question  jurisdiction.  Gully  is  not, 
unfortunately,  a  classic  example  of  the  Cardozo  opinion — removing 
the  underbrush  of  dead  and  dying  contradictory  prior  decisions  and 
leaving  in  its  stead  a  clear  path  to  follow  for  the  future.  The  case, 
itself,  could  have  been  decided  solely  on  the  basis  of  the  "well-pleaded" 
rule,  on  the  ground  that  the  tax  collector's  suit  needed  only  to  allege 
the  state-law  obligation  to  pay  taxes.  Federal  law  was  relevant  only 
because  it  had  renounced  a  defense  which  the  United  States  Con- 
stitution would  otherwise  have  given  the  defendant ;  like  the  Mottley  ^'' 
case,  federal  law,  as  a  matter  of  pleading,  provided  a  defense  and  a 
reply  to  the  defense.  Cardozo  seems  to  rely  squarely  upon  the  "well- 
pleaded"   rule,  citing  the  Mottley  decision,  and  stating  that  "a  suit 

66  299  U.S.  109  (1936). 
57  211  U.S.  149  (1908). 
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does  not  arise  under  a  law  renouncing  a  defense,"  any  more  than  it 
arose  in  Mottlcy  under  a  law  creating  a  defense.^^ 

Before  reaching  that  point,  however,  Justice  Cardozo  had  re- 
peated and  given  new  vitality  to  many  of  the  unfortunate  contra- 
dictory "tests"  of  the  older  cases.  Such,  for  example,  were  the 
statements  that  "a  genuine  and  present  controversy,  not  merely  a 
possible  or  conjectural  one  must  exist,"  ^^  and  "a  suit  does  not  .  .  . 
arise  unless  it  really  and  substantially  involves  a  dispute  or  contro- 
versy respecting  the  validity,  construction  or  efifect  of  such  a  law,  upon 
the  determination  of  which  the  result  depends."  ^"  These  phrases  had 
been  uncritically  transferred,  in  earlier  cases,  from  the  standard  which 
appropriately  governs  the  Supreme  Court's  appellate  jurisdiction. 
There,  given  a  case  that  has  been  tried  and  reviewed  "by  the  highest 
court  of  a  State  in  which  a  decision  could  be  had,"  ^^  the  court 
appropriately  limits  its  appellate  jurisdiction  to  the  decision  of  actual 
federal  questions.  While  Cardozo  perpetuates  earlier  confusion  by 
continuing  to  recite  an  impossible  actual  federal  question  standard, 
he  also  relies  heavily  on  Holmes'  test  of  the  law  that  creates  the 
cause  of  action.  The  basis  of  the  suit  is  the  state-law  obligation  to 
pay  taxes.  "That  there  is  a  federal  law  permitting  such  taxation 
does  not  change  the  basis  of  the  suit,  which  is  still  the  statute  of  the 
state,  though  the  federal  law  is  evidence  to  prove  the  statute  valid."  ^- 
Had  the  opinion  ended  here,  it  would  have  been  merely  the  last  in 
a  string  of  examples  appropriately  applying  the  "well-pleaded"  rule 
to  deny  jurisdiction  and  continuing  to  recite,  in  addition,  the  meaning- 
less or  confusing  "tests"  of  federal  question  jurisdiction  from  past 
cases.  It  is  only  in  the  last  few  paragraphs  of  the  opinion  that  an 
attempt  is  made  to  strike  new  ground. 

The  most  one  can  say  is  that  a  question  of  federal  law 
is  lurking  in  the  background,  just  as  farther  in  the  back- 
ground there  lurks  a  question  of  constitutional  law,  the  ques- 
tion of  state  power  in  our  federal  form  of  government.  A 
.  dispute  so  doubtful  and  conjectural,  so  far  removed  from 
plain  necessity,  is  unavailing  to  extinguish  the  jurisdiction 
of  the  states. 

This  Court  has  had  occasion  to  point  out  how  futile  is 
the  attempt  to  define  a  "cause  of  action"  without  reference 
to  the  context.  ...  To  define  broadly  and  in  the  abstract 
"a  case  arising  under  the  Constitution  or  laws  of  the  United 


68  299  U.S.  at  116. 

59 /(f.  at  113. 

60  7(f.  at  114. 

6128  U.S.C.  §1257  (1948). 

62  299  U.S.  at  115. 
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States"  has  hazards  of  a  kindred  order.  What  is  needed 
is  something  of  that  common-sense  accommodation  of  judg- 
ment to  kaleidoscopic  situations  which  characterizes  the  law 
in  its  treatment  of  problems  of  causation.  One  could  carry 
the  search  for  causes  backward,  almost  without  end.  .  .  . 
Instead,  there  has  been  a  selective  process  which  picks  the 
substantial  causes  out  of  the  web  and  lays  the  other  ones 
aside.  As  in  problems  of  causation,  so  here  in  the  search 
for  underlying  law.  If  we  follow  the  ascent  far  enough, 
countless  claims  of  right  can  be  discovered  to  have  their 
source  or  their  operative  limits  in  the  provisions  of  a  federal 
statute  or  in  the  Constitution  itself  with  its  circumambient 
restrictions  upon  legislative  power.  To  set  bounds  to  the 
pursuit,  the  courts  have  formulated  the  distinction  between 
controversies  that  are  basic  and  those  that  are  collateral, 
between  disputes  that  arc  necessary  and  those  that  are 
merely  possible.  We  shall  be  lost  in  a  maze  if  we  put  that 
compass  by.^ 

Here  are  important  new  insights !  Assuming  a  well-pleaded  issue 
of  federal  law,  the  federal  question  jurisdiction  of  the  federal  trial 
courts  is  defined  not  by  conceptual  standards  or  sfelf-applying  talismanic 
phrases,  but  by  "common-sense  accommodation  of  judgment."  There 
is  room  here  for  weighing  countervailing  pragmatic  considerations  in 
determining  whether  classes  of  cases  should  be  eligible  for  initial  trial 
in  federal  courts.  But  what  are  those  factors,  and  how  are  they  to 
be  judged?  Here,  Cardozo's  opinion  lapses  into  an  opaque  mysticism 
which,  thirty  years  later,  is  as  impenetrable  as  when  the  opinion  was 
written.  What  is  the  nature  of  the  distinction  between  federal  law 
controversies  "that  are  basic  and  those  that  are  collateral"  ?  Can 
anyone  chart  a  line  between  "disputes  that  are  necessary  and  those 
that  are  merely  possible"?  If  we  have  been  given  a  compass  to  escape 
the  maze,  it  is  one  with  all  directions  pointing  back  into  the  maze. 
It  is  difficult  to  improve  on  the  comment  of  Professors  Chadbourn  and 
Levin:  "This  is  prose  so  beautiful  that  it  seems  almost  profane  to 
analyze  it.  .  .  .  How  this  magic  can  be  performed  still  remains  a 
mystery  of  the  judicial  process."®*  , 

Pragmatic  Standards  for  a  Pragmatic  Problem 

The  scope  of  the  pragmatic  problem  of  defining  the  limits  of 
original  federal  question  jurisdiction  is  easily  stated.  The  bulk  of 
federal  civil  litigation  in  the  federal  courts  presents  no  jurisdictional 
problem.      Routine    federal    question    litigation    arises    under    federal 

63 /rf.  at  117-18. 

«4  Chadbourn  &  Levin  670-71. 
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statutes  which  not  only  create  federal  causes  of  action  but  contain 
special  grants  of  jurisdiction  as  well.®^  It  is  the  unusual,  novel, 
atypical  claim  which  presents  the  problem.  A  novel  claim  of  mixed 
federal  and  state  law  ought  to  qualify  as  "arising  under"  federal  law 
only  if  it  exhibits  those  features  which  justify  the  need  for  federal 
trial  court  jurisdiction  of  federal  question  cases.  A  case  that  requires 
expertise  in  the  construction  of  the  federal  law  involved  in  the  case, 
and  a  sympathetic  forum  for  the  trial  of  factual  issues  related  to  the 
existence  of  a  claimed  federal  right,  ought  to  fall  within  federal  juris- 
diction. On  the  other  hand,  a  federal  court  should  not  be  compelled 
to  accept  federal  question  jurisdiction  over  a  class  of  suits  which 
typically  neither  involves  actual  contested  issues  of  federal  law  nor 
requires  the  protective  jurisdiction  of  a  sympathetic  federal  trial  forum. 
Judged  by  pragmatic  considerations,  most  of  the  leading  cases 
deciding  whether  a  case  "arises"  under  a  well-pleaded  federal  law  in- 
gredient, appear,  at  least  at  this  distance,  properly  decided.  As  already 
indicated,  the  two  Supreme  Court  cases  most  difficult  to  square  with 
"the  law  that  creates  the  cause  of  action"  standard  are  easily  ex- 
plained by  pragmatic  considerations.  In  stockholders'  derivative  suits 
presenting  substantial  federal  constitutional  objections  to  federal  stat- 
utes, taken  as  a  class,  the  federal  constitutional  issues  are  likely  to  be 
among  the  most  significant  in  the  litigation.  In  cases  like  Smith  v. 
Kansas  City  Title  &  Trust  Co.,^^  it  is  certain  that  the  federal  con- 
stitutional issues  will  form  the  core  of  the  litigation.  Those  issues 
require  the  same  expert  and  sympathetic  federal  forum  at  the  trial 
level  as  they  would  if  presented  in  an  injunction  suit  against  a  federal 
official.  On  the  other  hand,  there  is  little  reason  to  fear  that  the 
sustaining  of  jurisdiction  in  this  class  of  litigation  would  add  sig- 
nificantly to  the  workload  of  an  overburdened  federal  judiciary.  By 
contrast,  the  practical  reasons  for  refusing  jurisdiction  in  Shoshone 
Mining  Co.  v.  Ruttcr  '^'^  were  overwhelming.  The  congressional  direc- 
tive that  controversies  between  rival  claimants  for  mineral  rights  be  de- 
cided by  "local  customs  or  rules  of  miners"  meant  that  most  of  these 
lawsuits  v.'ould  turn  on  a  combination  of  factual  issues  and  interpreta- 
tion of  local  law  or  custom,  not  requiring  the  expertise  of  a  federal 
trial  forum.  There  was  no  significant  federal  government  interest  in 
the  choice  between  the  rival  claimants  which  would  require  the 
protective   jurisdiction   of   a   federal    trial   court.      Finally,    and    most 

^  The  Senate  Committee  reporting  on  the  1958  amendments  to  the  Judicial  Code 
concluded  that  the  only  significant  class  of  cases  resting  federal  question  jurisdiction 
on  28  U.S.C.  §  1331  rather  than  a  special  jurisdictional  statute  were  Jones  Act  cases 
and  suits  challenging  the  constitutionality  of  state  statutes.  S.  Rep.  No.  1830,  85th 
Cong.,  2d  Sess.  (1958). 

««225  U.S.  180  (1921). 

67  177  U.S.  505  (1900). 
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important,  accepting  jurisdiction  in  Shoshone  would  have  added  sig- 
nificantly to  the  business  of  overburdened  federal  trial  courts  in 
the  West. 

It  is  not  startling  that  these  practical  considerations  precipitated 
the  results  in  Smith  and  Shoshone.  Nor  is  it  unusual  that  the  Court 
in  the  two  cases  applied  contradictory  analytical  formulas  to  explain 
the  results,  rather  than  resting  squarely  on  those  factors  which,  no 
doubt,  influenced  the  actual  decisions.  What  is  surprising  is  the 
continuing  belief  that  there  is,  or  should  be,  a  single,  all-purpose, 
neutral  analytical  concept  which  marks  out  federal  question  juris- 
diction. A  frank  recognition  of  the  pragmatic  nature  of  the  decision- 
making process  would  help  throw  light  on  the  factors  which  actually 
induce  decision.  It  would,  moreover,  reduce  the  danger  that  a  judge 
would  be  beguiled  by  one  of  the  numerous  analytical  tests  into  reaching 
an  indefensible  result. 

A  good  example  of  an  analytical  formula  producing  the  wrong 
result  is  American  Well  Works  Co.  v.  Lane  &  Bozvler  Co.,^^  where 
Justice  Holmes'  opinion  for  the  Court  rejected  federal  question  juris- 
diction in  a  suit  by  the  alleged  infringer  of  the  defendant's  patent.  It 
will  be  recalled  that  Holmes  reasoned  that  plaintiff's  claim  for  slander 
of  title  was  state-created.  Congress  had  seen  the  need  for  a  sym- 
pathetic and  expert  federal  forum  in  patent  cases  as  so  significant  that 
it  had  provided  for  exclusive  jurisdiction  by  the  district  court  in 
cases  arising  under  the  patent  laws.  The  holder  of  a  patent,  in 
other  words,  was  not  given  the  option  of  vindicating  his  patent  law 
claim  in  a  state  court.  But,  with  the  parties  reversed,  and  the  alleged 
infringer  seeking  judicial  relief  through  the  mechanism  of  a  suit  for 
slander  of  title,  the  doctrine  of  American  Well  Works  produces  an 
anomalous  result.  Not  only  can  the  alleged  infringer  compel  the 
patent  holder  to  litigate  the  validity  and  coverage  of  his  patent  in  a 
state  court,  but  neither  party,  in  a  suit  by  the  alleged  infringer,  is 
allowed  the  choice  of  a  federal  forum.  If  there  are  sound  pragmatic 
reasons  which  support  this  result,  they  are  difficult  to  guess,  unless 
the  Court  was  concerned  that  the  exclusive  jurisdiction  of  federal 
courts  in  patent  cases  would  unduly  interfere  with  state  court  juris- 
diction over  state-law-based  tort  claims  involving  issues  of  federal 
patent  law.^^  It  is  significant  that  the  Declaratory  Judgment  Act  has 
been  construed  to  create  a  federal  claim  by  the  alleged  infringer  for  a 
declaratory  judgment  that   the  patent   is   invalid   or   not   infringed.'^" 

68  241  U.S.  257  (1916). 

69  Compare  the  rule  that  suits  to  enforce  contracts  concerning  patent  and  copy- 
right rights  do  not  arise  under  federal  law.     Albright  v.  Teas,  106  U.S.  613   (1882). 

70  E    Edelman  &  Co.  v.  Triple-A   Specialty  Co.,  88  F.2d  852    (7th   Cir.),   cert, 
denied,  300  U.S.  680  (1937)  ;  see  Note,  62  Harv.  L.  Rev.  787,  802-03  (1949). 


811 


19 


American  Well  Works  remains  the  leading  case  for  testing  original 
federal  question  jurisdiction  by  the  "law  which  creates  the  cause  of 
action."  But  in  the  precise  area  of  the  decision — suits  by  alleged  patent 
infringers — the  practical  unsoundness  of  its  result  has  been  largely 
overturned  by  interpretation  of  the  Declaratory  Judgment  Act. 

It  may  be  objected  that  recognition  of  the  pragmatic  nature  of 
the  decision  whether  a  claim  arises  directly  under  federal  law  will  lead 
to  an  ad  hoc,  unpredictable,  case-by-case  decision  of  jurisdictional 
questions.  It  goes  without  saying  that  it  is  undesirable  for  juris- 
dictional rules  to  be  uncertain.  Particularly  since  objections  to  juris- 
diction of  the  district  court  cannot  be  waived/^  and  since  in  many 
cases  the  lack  of  jurisdiction  can  even  be  asserted  by  the  party  who 
invoked  federal  jurisdiction,"  there  should  not  be  doubt  about  the 
threshold  question  of  jurisdiction.  The  short  answer  may  be  that 
the  maze  of  analytical  standards  used  by  the  courts  has  not,  as  has 
been  shown,  produced  consistent  and  predictable  results  in  hard  cases. 
It  is  also  important  to  recall  the  context  in  which  the  difficult  ques- 
tions of  whether  a  case  arises  directly  under  federal  law  are  decided. 
There  are  no  serious  jurisdictional  problems  in  the  great  bulk  of  civil 
cases  which  arise  under  federal  law — they  represent  routine,  repetitive 
litigation  in  which  the  jurisdictional  issue  has  been  settled  by  statute, 
case  law,  or  both."  Only  the  novel  claim  of  mixed  federal  and  state 
law  presents  the  difficult  question  whether  the  case  arises  "directly" 
under  federal  law.  The  extent  of  jurisdictional  uncertainty  is,  as 
it  has  been  during  most  of  the  history  of  general  federal  question 
jurisdiction,  of  small  import  in  the  day-to-day  work  of  the  district 
courts. 

More  important,  recognition  of  pragmatic  factors  and  decisions 
based  on  them  will  lead  to  predictable  jurisdictional  standards.  Thus, 
no  matter  how  close  the  pragmatic  judgment  in  a  particular  case,  once 
made  it  is  bound  to  decide  more  than  just  the  case  before  the  court. 
In  other  words,  the  process  is  not  simply  case-by-case  decision  making, 
with  each  case  standing  on  its  own  bottom,  but  rather  a  process  of 
clarifying  jurisdictional  uncertainty  in  classes  of  cases  before  the 
court.  It  is,  of  course,  true  that  a  case  may  be  so  unique  that  a 
jurisdictional  decision  has  no  impact  on  other  cases.''*  Very  often, 
however,  an  authoritative  decision  of  a  novel  problem  of  federal  ques- 

71  Mansfield,  C.  &  L.  Mich.  Ry.  v.  Swan,  111  U.S.  379  (1884). 

''-E.g.,  American  Fire  &  Cas.  Co.  v.  Finn,  341  U.S.  6  (1951).  There  are  some 
devices  which  may  soften  the  impact  of  the  rule,  as  the  subsequent  court  of  appeals 
decision  in  this  case  shows.    207  F.2d  113  (5th  Cir.  1953). 

73  See  note  65  siipra. 

74  See,  e.g.,  Rank  v.  Krug,  142  F.  Supp.  1  (S.D.  Cal.  1956)  (complex  water 
rights  litigation)  ;  cj.  In  re  Green  River  Drainage  Area,  147  F.  Supp.  127  (D.  Utah 
1956). 
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tion  jurisdiction  settles  the  issue  for  a  class  of  cases.  Shoshone 
Mining  Co.  v.  Riitter ''''  relegated  a  large  group  of  miners'  claims  to 
the  state  courts.  Until  the  Declaratory  Judgment  Act,  American  Well 
Works  ''^  placed  suits  by  alleged  patent  infringers  in  the  state  courts. 
Smith  V.  Kansas  City  Title  &  Trust  Co.''''  established  a  general  juris- 
dictional rule  for  constitutional  challenges  through  the  mechanism  of 
the  stockholder's  derivative  suit.     And  so  on. 

Another  case  previously  discussed  illustrates  the  problem  of 
deciding  how  large  the  jurisdictional  class  should  be.  In  Skelly  Oil 
Co.  V.  Phillips  Petroleum  Co.,''^  complex  declaratory  judgment  liti- 
gation turned  upon  the  interpretation  of  the  phrase  "certificate  of 
public  convenience  and  necessity"  in  a  private  contract.  Among  the 
questions  to  be  decided  was  whether  that  term  incorporated  the  mean- 
ing of  the  same  term  in  the  Natural  Gas  Act,  and,  if  so,  whether  a 
document  obtained  by  one  of  the  parties  from  the  Federal  Power 
Commission  was  such  a  certificate.  Mr.  Justice  Frankfurter's  opinion 
for  the  Court  explained  that  a  federal  district  court  lacked  federal 
question  jurisdiction  on  the  basis  of  the  "well-pleaded"  rule.  He 
reasoned  that  the  issue  of  federal  law  involved  would  have  been 
pleaded  defensively  in  a  traditional  action  for  breach  of  contract,  since 
the  issue  arose  in  the  context  of  interpreting  a  condition  subsequent 
giving  the  defendant  power  to  terminate  the  contract.  The  Declaratory 
Judgment  Act  was  held  not  to  operate  to  confer  jurisdiction  to  decide 
issues  of  federal  law  which  would  be  pleaded  defensively  in  a  con- 
ventional lawsuit. 

Professor  Mishkin  has  persuasively  criticized  tlie  Court's  analysis 
in  Skelly.''^  Not  only  is  it  artificial  and  complex  to  judge  the  plead- 
ings in  a  declaratory  judgment  action  as  if  the  plaintifT  had  brought 
a  common  law  coercive  action,  but  doing  so  perpetuates  the  anomalies 
and  rigidities  of  the  "well-pleaded"  rule.  Professor  Mishkin  sup- 
ported the  result  in  Skelly,  and  minimized  Justice  Frankfurter's  fears 
of  a  "vast  current  of  litigation,"  by  arguing  that,  pleading  aside, 
plaintiff's  claim  in  Skelly  did  not  arise  "directly"  under  federal  law. 
The  controversy  did  not  arise  "directly"  because,  in  all  cases  where 
a  private  contract  chooses  an  event  measured  by  federal  law,  it  was 
"state  law  under  which  the  contract  was  made  and  would  be  enforced." 
Professor  Mishkin  concluded  that  the  case  fell  outside  original  federal 

75  177  U.S.  505  (1900). 

76  241  U.S.  257  (1916). 

77  255  U.S.  180  (1921). 

78  339  U.S.  667  (1950). 

79  Mishkin  177-84. 
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question  jurisdiction,  just  as  would  a  claim  based  on  a  wager  as  to 
the  next  incumbent  of  a  federal  office.®" 

Professor  Mishkin's  analysis  of  the  reason  the  claim  in  Skelly 
did  not  arise  "directly"  under  federal  law  seems  to  boil  down  to  no 
more  than  a  sophisticated  version  of  the  proposition  that  it  was  state 
law  which  created  the  cause  of  action.  I  would  prefer  a  different 
explanation.  In  cases  like  Skelly,  arguably  there  is  some  need  for  an 
expert  federal  forum  in  interpreting  federal  law,  even  though  that 
law  has  been  incorporated  in  a  private  contract.  But,  obviously,  that 
need  is  counterbalanced.  First,  there  is  the  real  possibility  that  the 
contract  may  be  construed,  once  the  merits  of  the  controversy  are 
reached,  to  render  the  issue  of  federal  law  irrelevant  or  inconclusive; 
there  was  in  Skelly  a  real  question  whether  the  contract  used  the  term 
"certificate  of  public  convenience  and  necessity"  in  the  same  sense 
the  Natural  Gas  Act  used  the  term  for  entirely  different  purposes.®^ 
Second,  in  most  cases  w^here  issues  of  federal  law  are  relevant  only 
because  incorporated  in  a  private  contract,  there  will  be  little  federal 
interest  in  providing  the  protective  jurisdiction  of  a  sympathetic 
federal  forum.  And,  finally,  there  would  be  real  reason  to  fear  a 
"vast  current  of  litigation"  in  the  federal  courts  if  parties  could,  in 
effect,  specify  federal  court  jurisdiction  by  privately  agreeing  that 
their  disputes  would  be  governed  by  federal  law.  There  may  be  some 
cases  in  which  federal  law  is  relevant  only  as  incorporated  in  a  private 
contract,  and  in  which  there  would  be  sufficient  federal  interest  to 
justify  a  conclusion  favoring  federal  question  jurisdiction.  Arguably 
Skelly  itself  might  be  such  a  case.^-  But  a  general  rule  applied  to  all 
cases  in  which  federal  law  is  incorporated  in  private  contracts  will  work 
well  in  most  cases,  and  provide  an  administrable  and  predictable  stand- 
ard for  that  group  of  cases.  For  that  reason,  I  agree  with  Professor 
Mishkin  that  controversies  as  to  the  meaning  of  contractual  terms 
incorporating  federal  standards  do  not  arise  directly  under  federal 
law.  I  disagree  that  the  result  can  be  explained  entirely  by  inquiring 
what  law  created  the  cause  of  action  or  under  what  law  "the  contract 
was  made  and  would  be  enforced." 

As  has  been  noted,  the  various  irreconcilable  formulae  for 
measuring  federal  jurisdiction  have  a  tendency  to  survive.     In  part, 

80  Id.  at  183-&4. 

81  339  U.S.  at  678-79. 

82  The  Federal  Power  Commission  would  be  indififerent  neither  to  judicial  con- 
struction of  the  scope  of  its  order,  nor  to  the  question  of  whether  its  licensee  had  an 
assured  supply  of  gas.  As  pointed  out  by  Mr.  Justice  Frankfurter,  the  litigation 
mvolved  "determination  of  an  important  problem  concerning  a  regulatory  statute  with 
implications  of  public  importance  that  private  litigants  naturally  enough  do  not  wholly 
represent  .  .  .  ."  For  that  reason,  he  suggested  it  might  be  appropriate  for  the  triaN 
court  to  have  the  "benefit  of  the  experience  and  illumination"  of  the  Federal  Power 
Commission.     Id.  at  678. 
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this  is  because  the  courts  understandably  and  properly  have  sought 
consistent  results  within  groups  of  cases.  Within  limited  groups  of 
cases,  a  particular  formula  may  describe  the  results.  The  "law  that 
creates  the  cause  of  action"  both  describes  and  predicts  results  in  cases 
where,  like  Skelly,  federal  law  simply  measures  the  terms  of  a  private 
contract.  It  also  works  in  some  other  classes  of  cases.  A  recurring 
situation  is  the  personal  injury  action  where  a  federal  law  standard  is 
used  to  demonstrate  that  defendant's  conduct  amounted  to  wrongdoing. 
The  plaintifif  sues  for  damages  for  negligently-inflicted  personal  in- 
juries and  claims  that  the  defendant's  conduct  was  wrongful  because 
it  violated  a  federal  statutory  standard  such  as  the  Safety  Appliance 
Act  or  the  Civil  Aeronautics  Act.  In  these  cases,  the  issue  of  federal 
question  jurisdiction  uniformly  turns  on  the  question  whether  federal 
or  state  law  creates  the  cause  of  action.  The  case  does  not  arise  under 
federal  law  if  federal  law  merely  provides  a  standard  of  conduct  which 
affects  a  state-law-based  negligence  action.  In  Moore  v.  Chesapeake 
&  0.  Ry.,^  for  example,  plaintiff  was  a  railroad  employee  engaged 
in  intrastate  commerce  who  sought  recovery  under  a  state  compensa- 
tion law.  That  law,  in  turn,  removed  the  defenses  of  contributory 
negligence  and  assumption  of  risk  if  the  accident  was  caused  by 
violation  of  any  law,  state  or  federal,  enacted  for  the  safety  of  em- 
ployees. Plaintiff  claimed  his  employer  had  violated  provisions  of  the 
Federal  Safety  Appliance  Act.  The  Court  held  that  the  claim  did 
not  arise  under  federal  law  since  the  right  to  recover  damages  "sprang 
from  the  principle  of  the  common  law"  ^"* — even  though  interpretations 
of  the  Safety  Appliance  Act  in  the  state  courts  were  federal  questions 
which  could  be  reviewed  by  the  Supreme  Court. ^^  By  way  of  contrast, 
however,  if  a  federal  law  is  construed  to  give  a  civil  cause  of  action 
for  wrongful  conduct  in  violation  of  federal  law,  the  case  does  arise 
under  federal  law.^^  In  personal  injury  cases  then,  the  question  of 
whether  the  case  arises  under  federal  law  is  uniformly  decided  by 
reference  to  the  question  whether  federal  law  gives  an  express  or 
implied  cause  of  action,  or  whether  federal  law  merely  sets  a  standard 
of  conduct  for  a  state  cause  of  action. ^^ 

Formulas  such  as  "the  law  that  creates  the  cause  of  action"  con- 
tinue because  they  do  have  limited  utility.  At  the  same  time,  they 
tend  to  obscure  the  pragmatic  considerations  which  may  govern  de- 

83  291  U.S.  205  (1934). 

84  Id.  at  215. 

85  Id.  at  214. 

86  Fitzgerald  v.  Pan  Am.  World  Airways,  229  F.2d  499  (2d  Cir.  1956). 

87  See,  e.g.,  Moungey  v.  Brandt,  250  F.  Supp.  445  (W.D.  Wis.  1966)  ;  Moody  v. 
McDaniel,  190  F.  Supp.  24  (N.D.  Miss.  1%0)  ;  Mozingo  v.  Consolidated  Constr.  Co., 
171  F.  Supp.  396  (E.D.  Va.  1959). 
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cisions  in  the  classes  of  cases  for  which  the  formulas  are  valid.  In 
the  personal  injury  cases  just  described,  turning  the  jurisdictional 
issue  on  the  question  whether  federal  or  state  law  gives  the  cause  of 
action  can  be  explained  pragmatically.  Many  federal  judges  have 
been  unhappy  with  the  heavy  load  of  personal  injury  cases  swept  into 
federal  courts  as  the  largest  single  component  of  diversity  juris- 
diction. It  is  true  that  there  is  some  need  for  an  expert  federal  forum 
to  decide  federal  law  issues  in  cases  such  as  Moore  v.  Chesapeake  & 
0.  Ry.  This  need,  however,  must  be  balanced  against  the  significant 
addition  to  the  federal  courts'  caseload  which  would  follow  announce- 
ment of  a  principle  which  admitted  personal  injury  actions  because  the 
defendant's  wrongful  conduct  resulted,  in  part,  from  violation  of  one 
of  a  growing  number  of  federal  laws  regulating  individual  conduct.^^ 
It  was  to  be  expected  that,  in  view  of  this  balance,  federal  judges 
would  not  admit  personal  injury  cases  into  the  original  jurisdiction 
of  the  district  courts,  unless  they  contained  something  more  than 
federal  law  used  to  measure  the  wrongfulness  of  the  defendant's 
conduct.  Does  the  conclusion  that  federal  law  provides  not  only  a 
rule  of  conduct  but  also  a  federal  cause  of  action  supply  that  "some- 
thing more"?  It  does  in  the  sense  that  a  decision  that  federal  law 
provides  the  cause  of  action  represents  a  judgment  by  Congress,  or  by 
the  courts,  of  the  necessity  for  a  protective  federal  forum  for  civil 
cases  as  well  as  a  body  of  law  regulating  conduct.  Moreover,  once 
it  is  decided  that  federal  law  provides  the  cause  of  action,  there  are 
significant  consequences  beyond  the  decision  that  the  case  arises  under 
federal  law.  Other  issues,  such  as  the  appropriate  defenses  and 
measures  of  damages,  become  controlled  by  federal  law.  In  cases 
where  the  plaintiff  elects  to  proceed  in  a  state  court,  state  procedural 
law  must  yield  when  it  is  found  to  interfere  unduly  with  enforcement 
of  the  federal  right. ^^  In  other  words,  the  need  for  an  expert  and 
sympathetic  federal  forum  increases  significantly  with  the  decision 
that  federal  law  creates  the  cause  of  action.^ 

That  "the  law  that  creates  the  cause  of  action"  works  well  for 
personal  injury  cases,  does  not  mean  that  it  should  be  viewed  as  a 
talismanic  test  of  federal  question  jurisdiction  for  all  tort  cases.  The 
recent  case  of  Nationwide  Charters  &  Conventions,  Inc.  v.  Garher^'^ 

88  One  example  of  federal  safety  standards  which  will  be  frequently  involved  in 
private  personal  injury  litigation  are  those  set  by  the  Secretary  of  Transportation 
under  the  National  Traffic  and  Motor  Vehicle  Safety  Act.  See  Note,  80  Harv.  L. 
Rev.  688,  692-94  (1967). 

89  See,  e.g.,  Arnold  v.  Panhandle  &  S.F.R.,  353  U.S.  360  (1957). 

«OAnd,  of  course,  where  the  matter  is  in  doubt,  the  need  for  a  sympathetic 
federal  forum  influences  the  decision  that  federal  law  creates  the  cause  of  action.  See 
generally  Mishkin,  The  Variousness  of  "Federal  Law":  Competence  and  Discretion 
in  the  Choice  of  National  and  State  Rules  for  Decision,  105  U.  Pa.  L.  Re\'.  797  (1957). 

»1254  F.  Supp.  85  (D.  Mass.  1966). 
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presents  a  good  illustration.  Northeast  Airlines  had  brought  suit  in 
federal  court  to  enjoin  plaintiff  from  engaging  in  unauthorized  air 
transportation  in  violation  of  the  Federal  Aviation  Act.  A  final 
decree  enjoining  Nationwide  Charters  had  been  issued,  although,  due 
to  two  appeals,  that  judgment  had  not  been  settled  at  the  time  of  this 
suit.  In  the  instant  case.  Nationwide  Charters  sued  in  a  state  court  for 
the  tort  of  abuse  of  process  in  encouraging  Northeast  Airlines  to  bring 
the  earlier  suit.  After  defendant  removed  to  federal  district  court, 
plaintiff  moved  to  remand  on  the  ground  that  the  case  did  not  arise 
under  federal  law.  Plaintiff  argued  that  the  claim  for  abuse  of  the 
process  of  a  federal  court  is  a  common  law  tort.  In  denying  the  motion, 
the  district  court  concluded  that  the  claim  was  "governed  by  federal 
law,"  although  it  was  not  necessary  to  "spell  out  what  that  law  is."  ^ 
That  conclusion  was,  in  turn,  rested  on  the  interest  of  federal  courts 
"not  only  in  protecting  their  process  but  also  in  having  such  protection 
administered  uniformly,"  ^^ — a  kind  of  reverse-twist  "protective  juris- 
diction." In  Nationwide  Clwrters  it  made  good  sense  to  recognize 
the  existence  of  federal  question  jurisdiction  to  protect  the  successful 
party  in  a  federal  action,  or  those  allied  with  him,  from  unnecessary 
harassment  in  the  state  courts.  It  ought  not  to  have  been  necessary 
to  conclude  that  the  cause  of  action  for  malicious  prosecution  is  federal 
in  all  respects  to  reach  that  result.^^  But  it  is  clear  that  the  conclusion 
that  federal  law  "governed"  the  claim  was  based  on  those  pragmatic 
factors  which  ought  to  govern  federal  question  jurisdiction.  Frank 
recognition  of  those  factors  in  other  cases  would  go  far  toward 
rationalizing  what  has  been  a  confusing  issue. 

The  truth  that  finally  emerges  from  Gully  v.  First  Natiotml 
Bank  ^^  is  not  that  there  are  degrees  by  which  federal  law  is  "collateral, 
peripheral  or  remote,"  subject  to  precise  or  scientific  measurement.  No 
self-applying  analytical  standard  will  encompass  the  wide  variety  of 
cases  where  judgment  on  the  limits  of  federal  question  jurisdiction 
is  sought.  As  in  the  law  of  causation  in  torts,  to  which  Justice 
Cardozo  made  analogy,  the  final  decisional  process  lies  in  the  "common 
sense  accommodation  of  judgment  to  kaleidoscopic  situations."  ^^ 


92  Id.  at  86. 

»3  Id.  at  87. 

«*  Compare  the  rule  that  a  suit  on  a  federal  court  judgment  does  not  arise  under 
federal  law.  Metcalf  v.  Watertown,  128  U.S.  586  (1888).  The  practical  import  of 
that  rule  however,  has  been  minimized  by  the  provision  for  registration  of  federal 
court  judgments.     28  U.S.C.  §1963   (1964). 

95  299  U.S.  109  (1936). 

»6  299  U  S  at  117.  Cardozo  sought  the  answer  to  a  causation  question  in  an 
analytical  formula  in  Palsgraf  v.  Long  Island  R.R.,  248  N.Y.  339,  162  N.E.  99  (1928). 
Judge  Andrews  protested  that  tlie  problem  could  not  be  solved  by  any  one  considera- 
tion.   Id.  at  353-54,  162  N.E.  at  104.    Dean  Prosser  concluded  in  1953  that  the  cases 
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Peripheral  Applications  of  the  Gully  Standard 

That  there  is  no  magic  in  the  "jurisdictional  philosophy"  of  the 
Gully  case  also  means  that  it  has  limited  utility  in  solving  problems 
other  than  defining  the  scope  of  the  statutory  grant  of  federal  question 
jurisdiction.  Mr.  Justice  Frankfurter,  particularly,  fell  into  the  error 
of  seeing  in  the  Gully  case  a  skeleton  key  which  would  unlock  many 
dark  federal  jurisdiction  closets.  The  most  obvious  mistake  took 
place  in  Kesler  v.  Department  of  Public  Safety  ^^  where  Mr.  Justice 
Frankfurter's  opinion  for  the  Court  attempted  to  use  "the  general 
principle  elucidated  by  Mr.  Justice  Cardozo  in  differentiating  between 
different  stages  of  adjudication  at  which  issues  are  reached  .  .  ."^* 
to  solve  an  issue  concerning  jurisdiction  of  a  three-judge  court.  The 
question  was  whether  suits  to  enjoin  the  enforcement  of  state  statutes 
on  the  ground  that  they  had  been  pre-empted  by  federal  law  could  be 
handled  by  a  single  district  judge,  or  required  a  special  three-judge 
court.  That  question,  in  turn,  was  dependent  upon  whether  an  attack 
on  a  state  statute  on  the  basis  of  pre-emption  was  a  suit  for  injunction 
"upon  the  ground  of  the  unconstitutionality"  of  the  state  statute.*® 
Mr.  Justice  Frankfurter  attempted  to  reconcile  earlier,  confusing,  de- 
cisions by  having  the  issue  of  a  three-judge  court's  jurisdiction  in 
pre-emption  suits  depend  on  whether  the  Constitution  was  "im- 
mediately" or  only  "indirectly"  brought  into  question.  Kesler  was 
overruled  three  years  later, ^*"^  largely  because  it  turned  the  three-judge 
court's  jurisdiction  on  an  issue  that  proved  both  "elusive"  and 
"unworkable."  ^^^  It  also  was  overruled  because  the  extent  to 
which  preliminary  questions  of  statutory  interpretation  were  raised  had 
nothing  to  do  with  any  of  the  reasons  for  invoking  a  three-judge 
court.^"^ 

Mr.  Justice  Frankfurter's  dissent  in  Textile  Workers  Union  v. 
Lincoln  Mills  ^^^  had  a  more  ambitious  assignment  for  "the  juris- 
dictional philosophy  of  Gully  v.  First  National  Bank."  ^"^  The  question 
addressed  by  the  Lincoln  Mills  dissent  was  the  same  as  that  in  the 

since  Palsgraf  demonstrate  that  "duty  in  negligence  cases  is  a  very  involved  and 
complex  problem,  in  which  many  factors  interplay,  and  that  the  opinion  of  Cardozo 
greatlv  over-simplified  the  whole  matter."  Prosser,  Palsgraf  Reznsited,  52  Mich.  L. 
Rev.  i,  10  (1953). 

97  369  U.S.  153  (1962). 

88  Id.  at  158.  Justice  Frankfurter  had  relied  upon  the  Gully  case,  in  passing, 
in  Phillips  V.  United  States,  312  U.S.  246,  253  (1941). 

«9  28  U.S.C.  §2281    (1964). 

100  Swift  &  Co.  V.  Wickham,  382  U.S.  Ill   (1965). 

101  M  at  116,  124. 

102  M  at  128. 

103  353  U.S.  448,  460  (1957). 

104  Id.  at  481. 
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Osboni  case — the  extent  of  Congress'  power  to  create  federal  question 
jurisdiction  with  only  a  minimum  of  substantive  federal  law  content. 
That  question  is  beyond  the  scope  of  this  article.  The  debate  between 
Justice  Frankfurter's  Lincoln  Mills  dissent  and  Professor  Mishkin  ^^^ 
comprehensively  summarizes  the  arguments  for  a  narrow  or  broad 
conception  of  Congress'  power  to  enlarge  federal  question  jurisdiction. 
It  may  be  that  Mr.  Justice  Frankfurter  invoked  the  Gully  case  only 
for  the  proposition  that  there  is  some  possible  middle  ground  between 
Chief  Justice  Marshall's  potential  federal  question  test  in  Osborn  and 
Justice  Johnson's  insistence  on  an  actual  federal  question.^"^  It  would 
be  difficult  to  justify  any  further  reliance  on  Gully  in  plumbing  the 
limits  of  Congressional  power  to  create  federal  question  jurisdiction. 
The  cases  which  have  construed  the  statutory  grant  of  federal  question 
jurisdiction  are  of  uncertain  value  when  defining  Congressional  power 
to  extend  the  jurisdiction  in  particular  cases.  The  pragmatic  con- 
siderations which  should  be  considered  in  judging  the  constitutional 
question  are  not  the  same  as  those  which  focus  on  construing  the 
general  statutory  grant  of  jurisdiction.  The  "jurisdictional  philosophy 
of  Gully  V.  First  National  Bank"  tells  us  no  more  than  that  a  pragmatic 
stopping  place  has  to  be  located  somewhere.  Without  more,  that 
philosophy  does  not  teach  us  how  to  draw  the  line. 

Summary 

Before  a  case  can  be  said  to  "arise"  under  federal  law,  two  dis- 
tinct criteria  must  be  fulfilled.  The  first  criterion  is  that  the  issue 
of  federal  law  be  "well-pleaded"  in  the  complaint.  This  is  an 
arbitrary  and  capricious  standard,  which  often  turns  on  pleading  rules 
which  have  lost  all  other  significance  under  modern  procedure.  The 
"well-pleaded"  requirement  will  not  yield  to  good,  pragmatic  reasons 
for  rejecting  it  in  individual  cases  or  groups  of  cases.^^^  That  is 
because  its  sole  justification  is  to  provide  a  rule  of  thumb  permitting 
the  determination  of  jurisdiction  on  the  face  of  the  complaint.  The 
capricious  results  ordained  by  the  "well-pleaded"  rule  might  be  changed 
in  several  ways.  At  least  in  cases  properly  within  the  scope  of  the 
Declaratory  Judgment  Act,  it  would  have  been  possible  to  permit  a 

105  Mishkin  184-96. 

106  Mr.  Justice  Frankfurter  cites  the  Gtilly  case  to  criticize  Marshall's  premise 
that  every  case  in  which  a  federal  question  might  arise  is  capable  of  being  commenced 
in  a  federal  court.    353  U.S.  at  481. 

lO^On  this  point,  Serio  v.  Liss,  300  F.2d  386  (3d  Cir.  1%1),  is  wrong. 

The  president  of  a  local  union  sued  for  an  injunction  against  his  dismissal,  and 
a  declaratory  judgment  that  the  Landrum-Griffin  Act  did  not  justify  his  dismissal. 
The  Court  dispensed  with  the  requirement  that  the  federal  issue  be  "well-pleaded" 
in  the  complaint  because  of  the  kinds  of  policy  factors  here  articulated.  See  Note, 
10  U.C.L.A.L.  Rev.  221,  224  (1%2). 
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potential  defendant  to  raise  a  federal  law  issue  in  his  declaratory 
judgment  complaint.  As  of  now,  that  solution  seems  to  be  foreclosed 
by  Skelly  Oil  Co.  v.  Phillips  Petroleum  Co}^^  More  comprehensive 
reforms  could  involve,  as  suggested  by  the  American  Law  Institute's 
Study  of  the  Division  of  Jurisdiction  Between  State  and  Federal 
Courts,  enlarging  the  opportunity  for  removal  on  the  basis  of  a 
federal  defense/"^  Any  such  reforms,  however,  would  increase  the 
need  for  study  of  the  second  criterion  of  federal  question  jurisdiction, 
the  requirement  that  a  case  arise  directly  under  federal  law.  Unlike 
the  "well-pleaded"  rule,  this  requirement  is  not  a  rule  of  thumb,  but  a 
pragmatic  limit  upon  federal  question  jurisdiction.  Establishing  the 
contours  of  that  limit  requires  inquiries  and  guesses  about  such 
matters  as  these:  the  extent  of  the  caseload  increase  for  federal  trial 
courts  if  jurisdiction  is  recognized ;  the  extent  to  which  cases  of  this 
class  will,  in  practice,  turn  on  issues  of  state  or  federal  law ;  the  extent 
of  the  necessity  for  an  expert  federal  tribunal  to  handle  issues  of 
federal  law  that  do  arise ;  the  extent  of  the  necessity  for  a  sympathetic 
federal  tribunal  in  cases  of  this  class.  If  the  criteria  of  the  "well- 
pleaded"  rule  are  eliminated  or  softened,  much  more  thought  will  be 
necessary  concerning  the  considerations  which  determine  when  issues 
of  federal  law  make  a  case  appropriate  for  initial  federal  trial. 

108  339  U.S.  667  (1950).  Professor  Mishkin  argues  that  Justice  Frankfurter's 
rationale  in  Skelh  is  dicta,  because  plaintiff's  claim  did  not  arise  directly  under  federal 
law.    Mishkin  183-84. 

109  ALI  Study  of  the  Division  of  Jurisdiction  Between  State  and  Federal 
Courts  §1312  (Tent.  Draft  No.  4,  1966). 
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FEDERAL-QUESTION  ABSTENTION: 

JUSTICE  FRANKFURTER'S  DOCTRINE 

IN  AN  ACTIVIST  ERA 

I.   Introduction 

The  retirement  of  Mr.  Justice  Frankfurter  in  1962  left  the  absten- 
tion doctrine  a  judicial  orphan.  Bom  in  a  1941  Frankfurter  opinion^ 
and  reaching  maturity  in  a  spate  of  decisions  eighteen  years  later,^  ab- 
stention has  recently  been  unable  to  muster  the  enthusiastic  majorities 
typical  of  its  earlier  years.^  Like  a  number  of  other  devices  for  avoid- 
ing exercise  of  federal  jurisdiction,  abstention  reflects  a  reluctance  to 
decide  controversial  issues  of  constitutional  law.*  It  is  not  surprising, 
therefore,  to  find  today's  activist  Court  viewing  the  technique  some- 
what less  sympathetically  than  was  common  a  few  years  ago. 

Abstention  allows  a  federal  court  whose  jurisdiction  has  been  properly 
invoked  to  postpone  decision,  pending  trial  in  a  state  court,  when  the 
result  might  turn  on  issues  of  state  law.  The  resulting  procedures  can 
be  quite  complex.  The  federal  court  neither  decides  the  state-law 
questions  ^  nor  dismisses  the  complaint  in  the  exercise  of  its  "equi- 
table" discretion.^  It  denies  immediate  relief  but  retains  jurisdiction,''' 
sending  the  parties  to  the  state  courts  to  obtain  a  decision  on  the  state- 
law  issues,  usually  in  a  declaratory  judgment  action.  Since  1964  the 
moving  party  has  in  theory  had  the  right  to  return  to  the  federal 

*  Railroad  Comm'n  v.  Pullman  Co.,  312  U.S.  496  (1941). 

^A  group  of  decisions  handed  down  on  June  8,  1959,  gave  the  abstention  doc- 
trine its  broadest  definition.  See  Louisiana  Power  &  Light  Co.  v.  City  of  Thibodaux, 
360  U.S.  25;  Harrison  v.  NAACP,  360  U.S.  167;  County  of  Allegheny  v.  Frank 
Mashuda  Co.,  360  U.S.  185;  Martin  v.  Creasy,  360  U.S.  219. 

^  The  Court  has  held  abstention  improper  in  all  seven  cases  reaching  it  since 
Mr.  Justice  Frankfurter's  retirement  in  which  the  propriety  of  abstention  was 
determined.  Harman  v.  Forssenius,  380  U.S.  528  (1965);  Dombrowski  v.  Pfister, 
380  U.S.  479  (1965) ;  Davis  v.  Mann,  377  U.S.  678  (1964) ;  Baggett  v.  Bullitt,  377 
U.S.  360  (1964) ;  Hostetter  v.  Idlewild  Bon  Voyage  Liquor  Corp.,  377  U.S.  324 
(1964);  Griffin  v.  County  School  Bd.,  377  U.S.  218  (1964);  McNeese  v.  Board  of 
Educ.  373  U.S.  668  (1963).  The  Court  also  refused  to  permit  abstention  in  Turner 
V.  City  of  Memphis,  369  U.S.  350  (1962).  In  five  of  these  eight  cases  —  all  except 
Harman,  Davis,  and  Hostetter  —  the  Court  overruled  lower  court  decisions  to 
abstain. 

*  Cf.  A.  BiCKEL,  The  Least  Dangerous  Branch  112-13  &  ch.  4  passim 
(1962).  For  a  recent  example  of  activism  in  operation  in  an  analogous  area,  see  the 
liberal  construction  given  the  final  judgment  rule  in  Mills  v.  Alabama,  384  U.S. 
214  (1966). 

°  It  has  the  power  to  do  so.  Siler  v.  Louisville  &  N.R.R.,  213  U.S.  175  (1909). 

^  Cf.  Douglas  V.  City  of  Jeannette,  319  U.S.  157  (1943)  (dismissal  to  prevent 
interference  with  administration  of  state  criminal  law). 

'  In  one  strange  abstention  case,  Stainback  v.  Mo  Hock  Ke  Lok  Po,  336  U.S. 
368  (1949),  dismissal  was  ordered,  but  the  general  rule  is  otherwise,  Doud  v. 
Hodge,  350  U.S.  485  (1956).  Dismissal  is  the  rule  rather  than  the  exception  in 
another  type  of  abstention  case  not  discussed  extensively  in  this  Note,  in  which 
abstention  is  ordered  to  avoid  interference  with  a  comprehensive  state  regulatory 
system.  See,  e.g.,  Burford  v.  Sun  Oil  Co.,  319  U.S.  315  (1943). 
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district  court  for  resolution  of  the  federal  questions  if  he  properly  re- 
serves his  right  to  do  so;  res  judicata  will  then  not  bar  relitigation  of 
the  federal  issues  even  if  the  state  court  has  decided  them.^  In  practice, 
however,  the  district  court,  in  purporting  to  delay  decision,  may  be 
sending  the  parties  on  an  expedition  from  which  they  will  never  re- 
turn. In  some  cases,  the  path  of  least  resistance  has  led  to  state- 
court  decisions  of  all  claims  or  resolution  of  the  case  solely  on  state-law 
grounds,  with  the  federal  system  entered,  if  at  all,  only  by  appeal  to  or 
certiorari  from  the  Supreme  Court.^ 

In  the  early  abstention  cases  Mr.  Justice  Frankfurter  used  two  policy 
arguments  to  justify  resort  to  this  procedure.  Since  these  cases  all  in- 
volved federal  constitutional  questions,  the  primary  rationale  invoked 
was  the  traditional  one  of  avoiding  unnecessary  constitutional  adjudica- 
tion.^**  If  a  case  could  be  disposed  of  either  on  state-law  grounds  or 
under  the  federal  constitution,  Mr.  Justice  Frankfurter  preferred  to 
rest  the  decision  on  state  law.  Of  course  if  state  law  were  clear,  a  federal 
judge  could  either  apply  it  to  dispose  of  the  case  or  set  it  aside  as  ir- 
relevant, as  the  circumstances  might  require.^^  Abstention  would  be  un- 
necessary. But  if  state  law  were  unclear,  a  second  policy  came  into 
play,  the  need  to  minimize  conflict  and  maximize  efficiency  by  properly 
allocating  functions  between  state  and  federal  courts.  Abstention,  he 
thought,  would  avoid  both  "needless  friction  with  state  policies"  and 
the  "waste  of  a  tentative  [federal]  decision"  of  state-law  issues.^^ 
Courts  have  occasionally  abstained  where  either  or  both  of  these  original 
policy  arguments  have  not  been  relevant;  abstention  has  been  permitted, 
for  example,  in  unusual  diversity  cases  ^^  and  in  some  situations  where 
federal  decision  might  disrupt  a  comprehensive  state  regulatory  sys- 
tem.^^  But  in  the  area  of  "federal-question"  abstention,  upon  which 
this  Note  focuses,  the  courts  have  not  permitted  abstention  unless  both 
of  the  original  policy  justifications  applied;  abstention  has  not  been 
ordered,  for  instance,  in  nonconstitutional  federal-question  cases. ^^ 

As  courts  have  shed  some  of  their  former  reluctance  to  reach  diffi- 
cult constitutional  questions,  the  first  Frankfurter  interest  —  avoiding 
constitutional  decision  —  has  carried  less  weight,  and  courts  have  there- 
fore become  less  willing  to  employ  the  abstention  technique.    But  this 

*  England  v.  Louisiana  State  Bd.  of  Medical  Examiners,  375  U.S.  411   (1964). 

»The  NAACP  followed  this  path  in  NAACP  v.  Button,  371  U.S.  415  (1963), 
after  abstention  was  ordered  in  Harrison  v.  NAACP,  360  U.S.  167  (i9S9)- 

^^ See,  e.g.,  Spector  Motor  Serv.,  Inc.  v.  McLaughlin,  323  U.S.  loi   (1944) • 

^^  Compare  Siler  v.  Louisville  &  N.R.R.,  213  U.S.  175  (1909),  w/</j  City  of 
Chicago  V.  Atchison,  T.  &  S.F.  Ry.,  357  U.S.  77  (1958). 

*^  Railroad  Comm'n  v.  Pullman  Co.,  312  U.S.  496,  500-01  (1941)-  A  third 
policy  played  an  important  historical  role  in  the  development  of  the  doctrine:  a 
judicial  uneasiness  with  the  doctrine  of  Ex  parte  Young,  209  U.S.  123  (1908),  which 
permits  federal  courts  to  enjoin  the  activities  of  state  officials.  The  presence  of 
a  state  officer  as  defendant  is  no  longer  necessary  to  justify  abstention,  however. 
Clay  V.  Sun  Ins.  Office,  Ltd.,  363  U.S.  207  (1960) ;  Leiter  Minerals,  Inc.  v.  United 
States,  352  U.S.  220  (1957). 

^^  E.g.,  Louisiana  Power  &  Light  Co.  v.  City  of  Thibodaux,  360  U.S.  25 
(1959).  iSee  generally  Note,  Abstention  and  Certification  in  Diversity  Suits: 
"Perfection  of  Means  and  Confusion  of  Goals,"  73  Yale  L.J.  850  (1964). 

^*  E.g.,  Alabama  Pub.  Serv.  Comm'n  v.  Southern  Ry.,  341  U.S.  341  (1951); 
Burford  v.  Sun  Oil  Co.,  319  U.S.  315  (1943). 

^^  See,  e.g.,  Propper  v.  Clark,  337  U.S.  472   (1949). 
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result  can  be  supported  without  embracing  fully  the  philosophy  of 
judicial  activism.  For  abstention  is  a  compromise;  important  counter- 
vailing interests  are  involved.  Since  abstention  may  require  sacrifice 
of  individual  rights  of  access  to  federal  adjudication,  a  decision  not  to 
abstain  can  be  justified  as  a  recognition  of  these  rights,  a  judgment  that, 
notwithstanding  the  institutional  interests  underlying  the  doctrine,  the 
individual  litigants  should  be  given  an  immediate  federal  hearing.  In 
defining  the  scope  of  the  doctrine,  courts  therefore  are  presented  with  a 
delicate  task.  They  must  reconcile  the  litigants'  interests  in  access  to 
a  federal  forum,  as  expressed  by  Congress  in  its  grant  of  jurisdiction, 
with  the  institutional  interests  of  a  federal  constitutional  system. 

Recent  judicial  assessments  of  this  balance  of  interests,  together  with 
the  inroads  made  by  application  of  an  activist  philosophy,  have 
noticeably  contracted  the  doctrine's  scope.  Abstention  is  by  its  origin 
equitable  in  nature;  judges  are  to  exercise  discretion  in  applying  its 
procedures.^*'  But  they  need  guidance  in  exercising  this  discretion,^'^ 
and  the  recent  succession  of  Supreme  Court  cases  holding  abstention 
improper  has  failed  to  clarify  the  ambiguities  always  latent  in  the 
doctrine.^*  This  Note  offers  a  reevaluation  of  the  operative  interests: 
the  costs  of  abstention  to  the  litigants  and  the  compensating  institutional 
benefits  which  the  doctrine  is  supposed  to  confer. 

II.  Private  Interests:  The  Right  to  a  Federal  Forum 

The  Supreme  Court  has  recognized  that  the  added  delay  and  in- 
creased costs  caused  by  abstention  can  effectively  deny  litigants  a  federal 
forum  for  the  decision  of  their  claims.^**  Aberrant  cases  aside,2o  the 
Court  has  generally  required  proof  of  "exceptional  circumstances" 
before  ordering  litigants  into  the  state  courts.^i  Occasionally  the  Court, 
angered  by  a  particular  instance  of  judicial  sloth,  has  hinted  that  the 
prospect  of  delay  alone  might  require  a  federal  court  to  refuse  to  ab- 

I®  Although  abstention  has  been  ordered  in  unusual  cases  not  technically  in 
equity,  its  origin  and  rationale  are  closely  tied  to  traditional  notions  of  equitable 
discretion.  Compare  Railroad  Comm'n  v.  Pullman  Co.,  312  U.S.  496,  500-01  (1941), 
with  Louisiana  Power  &  Light  Co.  v.  City  of  Thibodaux,  360  U.S.  25,  28  (1959). 
There  seems,  however,  to  be  Httle  vitality  left  in  Mr.  Justice  Frankfurter's  notion, 
expressed  in  Thibodaux,  360  U.S.  at  27  n.2,  that  the  appellate  court  should  defer 
to  the  trial  court's  judgment.   See  note  3  supra. 

^''  Cf.  Wright,  The  Abstention  Doctrine  Reconsidered,  37  Texas  L.  Rev.  815, 
824-27  (1959). 

'^  The  recent  American  Law  Institute  proposals  on  abstention  would  make  the 
lack  of  clear  standards  even  more  critical  since  they  would  effectively  bar  return 
to  the  federal  trial  court  after  state-court  decision.  See  American  Law  Institute, 
Study  of  the  Division  of  Jurisdiction  Between  State  and  Federal  Courts 
[heremafter  cited  as  ALI  Study],  proposed  28  U.S.C.  §  1371(d)  (Tent  Draft 
No.  4,  1966). 

'^County  of  Allegheny  v.  Frank  Mashuda  Co.,  360  U.S.  185,  196-97  (1959) 
(delay  and  cost  of  abstention  viewed  as  penalty  for  resort  to  federal  court).  Mr. 
Justice  Douglas  has  based  several  dissents  and  concurrences  on  this  argument.  See, 
e.g.,  England  v.  Louisiana  State  Bd.  of  Medical  Examiners,  375  U.S.  411,  425-27 
(1964)   (concurrence). 

^°See  Stainback  v.  Mo  Hock  Ke  Lok  Po,  336  U.S.  368,  383-84  (1949). 

County  of  Allegheny  v.  Frank  Mashuda  Co.,  360  U.S.  185,  188-89   (i9S9)- 
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stain.22  For  example,  it  was  in  a  discussion  of  abstention  that  the  Court 
demanded  an  end  to  delay  in  school  desegregation  cases,  noting  "en- 
tirely too  much  deliberation  and  not  enough  speed."  -^  The  need  for 
avoiding  delay  has  also  been  one  of  the  crucial  considerations  in  com- 
mentators' attempts  to  devise  more  efficient  postabstention  pro- 
cedures.-* In  practice,  abstention  procedures  have  proved  unduly 
cumbersome;  ^^  cases  can  drag  on  for  years  while  the  federal  and  state 
courts  send  the  parties  shuttling  back  and  forth  in  an  attempt  to  get 
someone  to  reach  a  binding  decision.^^  But  if  abstention  is  to  be 
granted  in  some  cases  and  not  in  others,  the  prospect  of  delay  cannot 
easily  be  used  as  a  criterion  for  determining  when  a  court  should  ab- 
stain. Predicting  the  future  behavior  of  other  courts  and  of  the  parties 
themselves  is  a  complex  and  perhaps  insurmountable  task.  But  while 
the  potential  for  added  delay  lurks  in  all  abstention  cases,  there  are 
some  cases  where,  it  has  been  argued,  abstention  would  actually  save 
time  and  money.-'  If  the  discretion  of  trial  judges  is  to  be  guided  by 
reassessing  the  importance  of  the  private  interests  sacrificed  by  absten- 
tion, it  is  necessary  to  devise  more  easily  applicable  tests  to  identify 
those  classes  of  cases  where  denial  of  immediate  access  to  a  federal  court 
creates  special  hardships. 

A.   Civil  Rights 

Shortly  after  the  birth  of  the  abstention  doctrine,  a  theory  took  root 
in  the  lower  federal  courts  that  abstention  was  particularly  inappropriate 
in  "civil  rights"  cases.  Such  a  development  must  have  shocked  Mr. 
Justice  Frankfurter,  for  he  first  propounded  the  doctrine  in  just  such 
a  case.  In  Railroad  Commission  v.  Pullman  Co.-^  Negro  porters  alleged 
that  a  railroad  commission  order  requiring  conductors  to  be  put  in 
charge  of  all  sleeping  cars  was  an  attempt  by  the  state  to  deny  them 
their  jobs  on  racial  grounds.  Yet  abstention  was  ordered;  the  Court 
wanted  to  see  whether  the  commission's  action  could  be  voided  on  state- 
law  grounds.  Mr.  Justice  Frankfurter  noted  that  the  claim  of  racial 
discrimination  "touches  a  sensitive  area  of  social  policy  upon  which  the 
federal  courts  ought  not  to  enter  unless  no  alternative  to  its  adjudica- 
tion is  open."  ^^ 
-  Civil  rights  cases  are  still  "sensitive,"  but  they  are  now  the  least, 
rather  than  the  most,  likely  candidates  for  abstention.  This  reversal  was 
presaged  by  Stapleton  v.  Mitchell,  a  Kansas  case  involving  an  attack 
on  state  labor-union  regulations.    Plaintiffs  presented  several  constitu- 

^"^  See,  e.g.,  Hostetter  v.  Idlewild  Bon  Voyage  Liquor  Corp.,  377  U.S.  324,  329 
(1964)   (alternative  ground). 

"Griffin  v.  County  School  Bd.,  377  U.S.  218,  229  (1964)- 

^*  See,  e.g.,  Note,  Consequences  of  Abstention  by  a  Federal  Court,  73  Harv. 
L.  Rev.  1358  (i960). 

'^^  See  Kurland,  Toward  a  Co-Operative  Jjidicial  Federalism,  24  F.R.D.  481, 
489-90  (1959)- 

^®  A  discussion  of  several  such  instances  can  be  found  in  ALI  Study  98-99 
(Tent.  Draft  No.  4,  1966). 

^''  County  of  Allegheny  v.  Frank  Mashuda  Co.,  360  U.S.  185,  200-01  (1959) 
(Clark,  J.,  dissenting). 

^»3i2U.S.  496  (1941)- 

""^  Id.  at  498. 
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tional  arguments,  including  a  claim  under  the  iirst  and  fourteenth 
amendments.  The  district  court  concluded  that  abstention  was  im- 
proper: ^° 

[WJhere  as  here,  fundamental  human  liberties  are  drawn  in  issue,  the 
Federal  courts  are  a  proper  forum  for  the  determination  of  the  question 
whether  a  state  statute  trespasses  upon  an  area  which  the  Federal  Con- 
stitution has  set  apart  as  hallowed  grounds  for  expression  of  democratic 
ideas.  We  yet  like  to  believe  that  wherever  the  Federal  courts  sit,  hu- 
man rights  under  the  Federal  Constitution  are  always  a  proper  subject 
for  adjudication,  and  that  we  have  not  the  right  to  decline  the  exercise 
of  that  jurisdiction  simply  because  the  rights  asserted  may  be  ad- 
judicated in  some  other  forum. 

The  Stapleton  rationale  has  been  followed,  with  a  few  dissenting  voices, 
by  a  number  of  lower  federal  courts,^i  ^nd  the  Supreme  Court,  although 
not  explicitly  adopting  it,  has  cited  it  with  approval.^- 

The  two  justifications  normally  given  for  creating  a  special  civil 
rights  exception  to  the  abstention  doctrine  are  quite  vague;  neither 
therefore  offers  much  aid  in  defining  the  scope  of  the  term  "civil  rights 
cases"  in  the  abstention  context.  The  first  justification  rests  on  an 
assumption  that  civil  rights  cases  are  especially  likely  to  inflame  local 
passions;  it  is  argued  that  state  courts,  operating  in  this  heated  atmos- 
phere, cannot  be  expected  to  protect  highly  unpopular  activities  under 
either  state  or  federal  law  and  that  therefore  abstention  would  be  futile. 
The  federal  courts,  on  the  other  hand,  are  at  least  partially  independent 
of  the  local  power  structure.^^^  One  court  has  suggested  that  the  avail- 
ability of  life-tenure  federal  judges,  instead  of  a  periodically  elected  state 
judiciary,  makes  the  federal  system  more  appropriate  for  such  cases.^* 
And  it  may  also  be  easier  to  impanel  a  jury  unaffected  by  local  prejudice 
in  the  federal  courts;  federal  juries  can  usually  be  drawn  from  a  wider 
geographic  area  than  state  juries.^^ 

The  "possibility  of  prejudice"  rationale,  however,  offers  little  assist- 
ance in  formulating  a  general  definition  of  the  scope  of  any  civil  rights 
exception  to  the  abstention  doctrine.  The  concepts  "state-court  preju- 
dice" and  "civil  rights  cases"  are  not  necessarily  related.  The  danger 
of  local  prejudice  hinges  more  on  local  attitudes  than  on  the  type  of  case 
involved ;  what  is  controversial  in  Mississippi  may  be  accepted  without 
any  noticeable  public  comment  in  Massachusetts.  One  category  of  cases 
may,  however,  properly  be  treated  separately.  When  federal  jurisdiction 
rests  on  an  allegation  that  state  officials  are  applying  state  law  in  bad 

^°6o  F.  Supp.  SI,  ZS  (D.  Kan.),  appeal  dismissed  per  stipulation,  326  U.S.  690 
(1945). 

31  Jordan  v.  Hutcheson,  323  r.2d  597  (4th  Cir.  1963);  Browder  v.  Gayle,  142 
F.  Supp.  707  (M.D.  Ala.),  aS'd,  352  U.S.  903  (i9S6) ;  Alesna  v.  Rice,  74  F.  Supp. 
86s  (D.  Hawaii  1947),  cert,  denied,  338  U.S.  814  (i949)-  ^"*  ^««  Cattoggio  v. 
Grogan,  149  F.  Supp.  94  (D.N.J.  i9S7)  (Civil  Rights  Act  case  involving  property 
rights) . 

^^McNeese  v.  Board  of  Educ,  373  U.S.  668,  674  n.6  (1963)- 

^^  See  Note,  Theories  of  Federalism  and  Civil  Rights,  75  Yale  L.J.  1007,  1033- 
37  (1966). 

3*  Romero  v.  Weakley,  226  F.2d  399,  401   (9th  Cir.  19SS)    (.semble). 

^^  Compare  28  U.S.C.  §  1861  (1964)  (residence  within  judicial  district)  with, 
e.g.,  Ala.  Code  tit.  30,  §  21  (19S8)  (county). 


825 


1967]  FEDERAL-QUESTION  ABSTENTION  6og 

faith  to  deprive  plaintiffs  of  federal  rights,  abstention  may  be  an  un- 
necessarily risky  procedure;  it  seems  reasonable  to  assume  that  the 
possibility  of  state-court  prejudice  is  somewhat  higher  in  such  cases. 
Dombrowski  v.  Pjister,  although  not  based  on  this  sort  of  reasoning, 
does  create  an  exception  to  the  abstention  doctrine  for  such  cases.^^ 

It  may,  however,  be  better  to  avoid  creating  an  explicit  civil  rights  ex- 
ception based  on  the  "possibility  of  prejudice"  argument.  A  case-by- 
case  approach,  denying  abstention  in  all  cases  carrying  a  great  risk  of 
state-court  prejudice,  regardless  of  whether  they  are  "civil  rights" 
cases,  is  more  consistent  with  the  "possibility  of  prejudice"  rationale. 
And  courts  have  refused  abstention  or  limited  it  in  duration  specifically 
because  of  the  risk  of  prejudice.^^  Courts  have  also  viewed  the  problem 
with  a  broader  perspective  and  based  both  the  denial  ^^  and  the  allow- 
ance ^^  of  abstention  on  judgments  about  the  relative  adequacy  of  avail- 
able state  remedies.*"  Similarly,  federal  statutes  which  limit  the  power 
of  the  federal  courts  to  enjoin  enforcement  of  state  taxes  or  utility  rate- 
making  regulations  nevertheless  allow  the  courts  to  act  whenever  they 
find  that  the  state  fails  to  offer  a  "plain,  speedy,  and  efficient"  remedy.'*^ 
The  American  Law  Institute  has  suggested  adding  a  similar  exception 
in  its  codification  of  the  abstention  doctrine.*^  But  if  somewhat  more 
certainty  is  desirable  than  these  admittedly  discretionary  standards 
offer,  even  an  arbitrarily  defined  category  of  "civil  rights  cases"  might 
serve  some  useful  purpose,  at  least  in  an  era  when  the  civil  rights  field 
produces  a  large  quantity  of  controversial  litigation.  Although  at  once 
too  broad  and  too  narrow,  any  such  definition  would  at  least  prevent 
remitting  some  federal  claimants  to  an  uncertain  state  remedy.  Never- 
theless, the  "possibility  of  prejudice"  rationale  is  only  of  limited  use- 
fulness in  framing  such  a  definition. 

The  second  justification  for  a  civil  rights  exception  is  not  much  more 
helpful.  It  invokes  "an  especially  strong  national  interest  in  a  federal 
forum"  ^^  to  justify  special  treatment  for  civil  rights  cases.  The  as- 
sumption here,  closely  related  to  the  general  activist  philosophy,  is  that 
the  federal  interest  in  deciding  the  federal  issues  is  so  strong  that  it 
makes  delay  intolerable  **  and  outweighs  any  state  interest  in  deciding 
state  issues.*^  If  abstention  means  that  the  case  referred  to  the  state 
courts  is  unlikely  ever  to  return  to  the  federal  system,  the  "national 
"interest"  is  obviously  frustrated.   But  even  assuming  that  the  case  will 

^^380  U.S.  479,  490  (1965)  (alternative  holding);  cf.  Cameron  v.  Johnson, 
381  U.S.  741,  755  (1965)   (White,  J.,  dissenting). 

^"^  See,  e.g.,  NAACP  v.  Gallion,  368  U.S.  16,  rev'g  per  curiam  290  F.2d  337 
(5th  Cir.  1961). 

^^  Emba.ssy  Pictures  Corp.  v.  Hudson,  226  F.  Supp.  421  (W.D.  Tenn.  1964) 
(alternative  holding). 

^®  Division  1287,  Amalgamated  Ass'n  of  Street  Employees  v.  Dalton, 
206  F.  Supp.  629,  635  (W.D.  Mo.  1962). 

*°Cf.  McNeese  v.  Board  of  Educ,  373  U.S.  668,  674-76  (1963)  (administrative 
remedy  inadequate). 

'"28U.S.C.  §§  1341,  1342  (1964). 

"^.'^LI  Study,  proposed  28  U.S.C.  §  1371(c)(3)   (Tent.  Draft  No.  4,  1966). 

^^ALI  Study  113  (Tent.  Draft  No.  4,  1966). 

^'^  See  Dombrowski  v.  Pfister,  380  U.S.  479  (1965). 

^'  Cf.  Wechsler,  Federal  Jurisdiction  and  the  Revision  of  the  Judicial  Code,  13 
Law  ^  CoNTEMP.  Prob.  216,  230  (1948). 
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return  to  the  federal  district  court  eventually,  the  added  delay  itself  is 
viewed  as  an  unacceptable  subordination  of  federal  rights.  The  argu- 
ment is  usually  phrased  in  terms  of  the  rights  of  the  litigant  present- 
ing the  federal  claim:  Congress  has  given  him  a  choice  of  forums.**' 

The  Supreme  Court  adopted  this  view  in  McNeese  v.  Board  oj  Educa- 
tion where  it  held  abstention  improper,  declaring  that  a  requirement 
that  assertion  of  federal  rights  "await  an  attempt  to  vindicate  the  same 
claim  in  a  state  court"  *^  would  defeat  the  purposes  of  the  Civil  Rights 
Act.*^  Following  the  reasoning  of  Monroe  v.  Pape,*^  the  Court  found 
that  the  Civil  Rights  Act  vested  the  federal  claimant  with  a  right  of 
immediate  access  to  the  federal  courts,  regardless  of  any  available  state 
remedies.  Monroe  held  that  federal  and  state  remedies  in  civil  rights 
cases  were  "supplementary";  ^^  one  was  not  an  adequate  substitute  for 
the  other.  In  applying  the  same  reasoning  to  abstention,  McNeese  ex- 
tended the  logic  of  Monroe.  Abstention  in  theory  does  not  deny  access 
to  the  federal  courts;  it  merely  postpones  it.^^  But  postponing  a  federal 
remedy  until  after  state  decision  was,  it  seems,  as  antithetical  to  the 
Civil  Rights  Act  as  denying  it  entirely. 

The  logic  of  McNeese  is  so  potentially  far-reaching  that  it  offers  little 
assistance  in  defining  the  concept  "civil  rights  case";  the  same  reason- 
ing which  transmutes  a  statutory  grant  of  civil  rights  jurisdiction  into 
a  guarantee  of  immediate  access  to  the  federal  courts  could  be  used  to 
make  abstention  inapplicable  whenever  the  courts  can  deduce  some 
important  value  behind  a  grant  of  federal-question  jurisdiction.  A 
simple  solution,  suggested  by  at  least  one  commentator,^-  is  to  limit  the 
civil  rights  exception  to  cases  in  which  jurisdiction  is  based  on  the 
various  civil  rights  acts.  The  American  Law  Institute  would  limit  the 
exception  even  further,  including  only  cases  of  racial  and  religious  dis- 
crimination, arguing  that  since  many  economic  claims  are  adjudicated 
under  Civil  Rights  Act  jurisdiction,  the  exception  must  be  defined 
precisely.^^  The  district  court  in  Stapleton  v.  Mitchell  used  the  term 
"human  liberties"  and  spoke  broadly  of  a  dichotomy  between  personal 
and  property  rights.^* 

*^  See,  e.g.,  Romero  v.  Weakley,  226  F.ad  399,  401  (9th  Cir.  i9SS)- 

•'''373  U.S.  668,  672  (1963).  McNeese  presented  a  question  of  exhaustion  of 
state  administrative  remedies.  The  state  enforcement  procedure,  however,  required 
a  suit  by  the  state  attorney  general,  and  so  the  Court  interpreted  the  question 
more  broadly  and  discussed  both  exhaustion  and  abstention  questions.  The  Court 
held  specifically  that  the  available  state  judicial  remedies  did  not  require  absten- 
tion and  then  argued  a  fortiori  that  administrative  processes,  which  could  only  lead 
to  the  availability  of  these  remedies,  did  not  require  exhaustion.  Id.  at  675.  Thus, 
the  quoted  language  applies  to  both  exhaustion  and  abstention  issues.  In  any  case, 
the  recent  decision  in  Harman  v.  Forssenius,  380  U.S.  528,  537  (1965);  adopts  a 
"national  interest"  rationale  by  finding  support  for  a  refusal  to  abstain  in  "the 
nature  of  the  constitutional  deprivation."  But  see  Harrison  v.  NAACP,  360  U.S. 
167  (1959)- 

■'«42  U.S.C.  §  1983  (1964)- 

^»36S  U.S.  167  (1961). 

^°Id.  at  183. 

=  ' Harrison  v.  NAACP,  360  U.S.  167,  177  (1959). 

^^  Wechsler,  supra  note  45,  at  230. 

"ALI  Study,  proposed  28  U.S.C.  §  1371(f)  (Tent.  Draft  No.  4,  1966); 
id.  at  1 1 2-13. 

^''60  F.  Supp.  51,  54  (D.  Kan),  appeal  dismissed  per  stipulation,  326  U.S.  690 
(1945)- 
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The  problem  with  all  judicial  attempts  at  definition  of  a  "civil  rights" 
exception  in  this  context  is  that  "national  interest"  is  too  indefinite  a 
standard  for  the  purpose  at  hand;  the  distinction  between  those  cases 
which  involve  a  "strong  national  interest"  and  those  which  do  not  is  in- 
capable of  sensible  judicial  articulation.  Any  attempt  to  ground  the 
distinction  on  the  origin  of  the  asserted  federal  rights  would  necessarily 
lead  to  arbitrary  results.  Every  federal-question  abstention  case  in- 
volves some  constitutional  claim;  to  arrange  the  clauses  of  the  Constitu- 
tion into  a  hierarchy  of  importance  does  not  seem  a  fitting  judicial 
task.  It  may  be,  however,  that  there  is  some  difference  between 
personal  rights  and  property  rights  in  this  context;  the  Supreme  Court 
has  certainly  been  more  solicitous  of  the  former  than  of  the  latter.  It 
may  be  difficult  to  decide  which  rights  qualify  for  this  special  treat- 
ment, but  if  a  distinction  is  to  be  drawn  along  such  a  Hne,  the  criterion 
of  Hague  v.  CIO  —  rights  "inherently  incapable  of  pecuniary  valu- 
ation "  ^^ —  might  be  adaptable  to  the  purpose;  there  may  be  a 
comparatively  high  probability  that  people  will  sacrifice  noneconomic 
"civil  rights"  if  the  delay  and  cost  of  abstention  is  imposed.^*'  Such  a 
distinction,  however,  seems  more  properly  legislative,  and  if  the  ab- 
stention doctrine  is  to  be  codified,  as  the  ALI  suggests,  the  scope  of 
any  civil  rights  exception  should  be  defined  explicitly. 

This  need  for  legislative  definition  becomes  especially  clear  in  light 
of  a  few  judicial  hints  that  the  national-interest  rationale  may  extend 
beyond  the  civil  rights  area.  A  post-World  War  II  case,  for  ex- 
ample, applied  the  concept  of  a  special  federal  responsibility  to  hold 
that  abstention  was  inappropriate  in  cases  arising  under  the  Trading 
with  the  Enemy  Act.^^  Another  case  has  hinted  that  the  federal 
interest  in  admiralty  and  maritime  cases  might  affect  the  availability 
of  the  abstention  technique. ^^  Similar  arguments  might  be  made  in 
labor  cases  or  in  those  involving  federally  regulated  industries. ^^  A 
vague  criterion  like  "national  interest,"  whether  employed  openly  or  as 
the  basis  for  a  civil  rights  exception,  is  in  need  of  legislative  codification 
if  it  is  to  become  a  workable  rule  of  decision.  A  continued  policy  of 
creating  vague  judge-made  exceptions  to  a  judge-made  rule  can  only 
compound  the  confusion. 

B.  "V oid-jor-V agueness"  Cases 
Dombrowski  v.  Pjister  held  abstention  improper  in  a  second  class  of 
cases:  those  in  which  statutes  are  attacked  as  unconstitutionally  vague 
regulations  of  expression.  Dombrowski  involved  a  suit  to  enjoin  en- 
forcement of  the  Louisiana  Subversive  Activities  Control  Law.  Mr. 
Justice  Brennan  reasoned  that  abstention  would  subject  the  plaintiff  to 
the  "uncertainties  and  vagaries"  of  a  criminal  trial  in  a  situation  where 
"the  fact  of  the  prosecution,  unaffected  by  the  prospects  of  its  success 

"307  U.S.  496,  530  (1939)   (opinion  of  Stone,  J.). 

^^  The  "chilling  effect''  language  of  Dombrowski  v.  Pfister,  380  U.S.  479,  487 
(I96:;),  implies  such  a  distinction. 

"  Markham  v.  Allen,  326  U.S.  490  (1946)   (alternative  holding). 

'''The  Tungus  v.  Skovgaard,  358  U.S.  588,  596  (1959)   (dictum). 

^^  But  cj.  Thompson  v.  Magnolia  Petroleum  Co.,  309  U.S.  478  (1940)  (local 
law  questions  referred  to  state  court  in  bankruptcy  case). 
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or  failure"  inevitably  had  a  "chilling  effect  upon  the  exercise  of  First 
Amendment  rights";  in  such  a  situation  abstention  would  serve  "no 
legitimate  purpose."  ^^ 

The  void-for-vagueness  doctrine  can  be  used  in  many  different  ways  ^^ 
and,  depending  upon  the  purposes  for  which  it  is  employed,  widely 
varying  implications  can  be  seen  in  Dombrowski.  If  Dombrowski- 
vagueness  is  read  as  a  disguised  first-amendment  ruling,  the  exception 
to  the  abstention  doctrine  which  it  creates  is  simply  another  example 
of  the  special  treatment  accorded  to  "civil  rights"  cases.  Basing  a  de- 
cision on  vagueness,  rather  than  on  the  first  amendment,  makes  it  pos- 
sible for  the  Court  to  make  a  "civil  rights"  ruling  without  defining  as  de- 
tailed a  set  of  limitations  on  the  scope  of  legislative  authority .^^  It  can 
hold  that  a  statute  can  be  read  to  infringe  protected  rights  while  stating 
in  comparatively  general  terms  the  extent  of  the  constitutional  guaran- 
tee. Viewed  in  this  light,  Dombrowski's  "chilling  effect"  language  would 
make  abstention  equally  improper  whenever  freedom  of  speech  is  at 
issue  —  whether  the  statute  involved  is  declared  vague  or  unconstitu- 
tional on  substantive  grounds. 

There  may,  however,  be  certain  situations  in  which  a  vagueness 
ruling,  even  though  only  a  substantive  constitutional  decision  in  dis- 
guise, has  additional  characteristics  which  make  abstention  especially 
inappropriate.  A  person  whom  standing  or  ripeness  doctrines  might  bar 
from  challenging  a  statute  on  substantive  grounds  may  nevertheless  be 
permitted  a  "vagueness"  attack.^^  In  some  vagueness  cases  a  person 
whose  conduct  could  constitutionally  be  prohibited  under  an  allowable 
construction  of  the  vague  statute  may  nevertheless  be  allowed  to 
challenge  it.^*  In  the  language  of  Dombrowski,  all  that  is  required  is 
that  plaintiff's  activities  "not  [be]  the  sort  of  'hard-core'  conduct  that 
could  obviously  be  prohibited  under  any  construction."  ^^  Technically 
such  a  plaintiff  might  be  said  to  lack  standing  to  raise  the  substantive 
constitutional  issues;  his  activities  might  not  be  constitutionally  pro- 
tected.^^ It  is  also  arguable  that  the  case  is  not  "ripe"  for  decision  if 
the  state  statute  has  not  yet  been  interpreted  by  the  state  courts  in  a 
way  which  makes  it  clearly  unconstitutional.  Yet  plaintiff's  challenge 
to  the  statute  may  still  be  heard,  perhaps  on  the  assumption  that  no 
better  case  can  readily  be  found. ^'^ 

But  while  vagueness  can  be  used  to  relax  requirements  of  standing  and 
ripeness,  abstention  often  is  a  way  of  tightening  them.  It  may  be 
ordered  to  assure  that  the  challenged  statute  will  actually  be  interpreted 
to  reach  the  activities  of  the  persons  attacking  its  validity,^^  thus,  in 

«°38o  U.S.  479,  487,  491-92  (1965). 

®^  See  A.  BiCKEL,  supra  note  4,  at  149-52 ;  Note,  The  Void-jor-Vagueness 
Doctrine  in  the  Supreme  Court,  109  U.  Pa.  L.  Rev.  67  (i960). 

®^  Cf.  Note,  supra  note  61,  at  109-15. 

®^  A.  BiCKEL,  supra  note  4,  at  149-50. 

^*  "If  on  its  face  the  challenged  provision  is  repugnant  to  the  due  process 
clause,  specification  of  details  of  the  offense  intended  to  be  charged  would  not 
serve  to  validate  it."   Lanzetta  v.  New  Jersey,  306  U.S.  451,  453  (1939). 

®^38o  U.S.  at  491-92. 

^^  See  Dennis  v.  United  States,  341  U.S.  494,  515-16  (1951)  (opinion  of  Vinson, 
\^.j .) . 

^"^  A.  BiCKEL,  supra  note  4,  at  149-50. 

^^See  Baggett  v.  Bullitt,  377  U.S.  360,  376-77  (1964)   (dictum). 
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effect,  assuring  ripeness.  Like  the  standing  doctrine,  it  can  also  be  used 
to  assure  that  the  plaintiff  has  a  real  interest  in  the  controversy;  if  an 
authoritative  interpretation  of  the  statute  would  exclude  him,  his 
interest  in  challenging  its  constitutionality  is  at  best  contingent.  Thus, 
to  use  Mr.  Justice  Brennan's  own  language,  abstention  and  the  vague- 
ness doctrine  can  be  "at  war."  *^^  When  the  Court  has  decided  to  dis- 
pose of  a  case  on  vagueness  grounds,  it  may  not  be  too  concerned  about 
a  lack  of  ripeness  and  standing  which  would  counsel  the  wisdom  of 
abstention. 

A  second  interpretation  of  the  vagueness  doctrine  leads  to  a  different 
reading  of  Dombrowski.  If  the  Louisiana  statute  in  that  case  was  de- 
clared void  in  order  to  require  the  state  legislature  to  express  itself 
more  clearly,  thus  giving  prospective  violators  "fair  notice"  of  the  scope 
of  the  prohibition,  the  limitations  on  abstention  established  by  the 
Court  may  have  wider  impact.  Even  though  Dombrowski  did  involve 
free-speech  issues,  there  is  much  in  the  case  to  indicate  it  could  also  be 
classified  as  a  traditional  "fair  notice"  vagueness  ruling.  The  novel  pro- 
cedural framework  which  the  Court  devised  for  handling  the  effects  of 
its  decision  in  fact  implies  such  a  reading.  It  enjoined  enforcement  of  the 
statute  but  left  Louisiana  free  to  seek  modification  of  the  injunction 
after  obtaining  a  valid  narrowing  construction  in  a  state  declaratory 
judgment  action.  Enforcement  was  to  be  suspended  until  the  vague- 
ness defect  was  removed. 

The  delay  caused  by  abstention  seems  especially  inappropriate  in 
"fair  notice"  vagueness  cases.  The  void- for- vagueness  concept  of  due 
process  requires  that  the  state  define  precisely  the  limits  of  a  statutory 
prohibition  so  that  would-be  violators  receive  "fair  notice."  Abstention, 
on  the  other  hand,  would  allow  the  state  to  continue  to  enforce  a  vague 
statute  while  its  courts  tried  to  work  out  the  statute's  meaning  with 
sufficient  definiteness.  The  federal  courts  would  not  decide  whether  the 
statute  as  it  then  appeared  on  the  books  was  unconstitutionally  vague 
until  the  state  clearly  settled  on  a  particular  set  of  verbal  formulas.  The 
Dombrowski  procedure  at  least  stops  enforcement  until  the  statute  is 
made  clear  enough  to  meet  constitutional  standards.  Dombrowski  in 
fact  contains  something  of  a  compromise  on  this  point;  it  would  allow 
abstention  whenever  a  "readily  apparent  construction  suggests  itself  as 
a  vehicle  for  rehabilitating  the  statute  in  a  single  prosecution."  '''*'  But 
this  one  exception  aside,  the  case  can  be  read  as  an  attempt  to  require 
the  state,  through  either  its  courts  or  its  legislature,  to  spell  out  its 
requirements  in  advance.  Dombrowski,  under  this  interpretation,  makes 
vagueness  cases  improper  vehicles  for  abstention  —  whether  or  not  they 
involve  first  amendment  issues. 

III.    Institutional  Interests:  Redefinition  of  Goals 

A.   Waste  of  Tentative  Decision 

In  deciding  whether  to  abstain,  a  court  must  do  more  than  analyze 
the  interests  of  the  parties  before  it.  It  must  also  consider  a  number  of 

®®  Dombrowski  v.  Pfister,  380  U.S.  479,  492  (1965). 
''°38o  U.S.  at  491. 
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countervailing  institutional  interests.  One  such  interest,  originally  de- 
fined in  Pullman,  is  that  of  avoiding  "tentative"  federal  interpretations 
of  state  law.  Such  rulings,  Pullman  argued,  "may  be  displaced  tomor- 
row" by  contrary  state  decisions.  An  erroneous  interpretation  of  state 
law  would  involve  a  waste  of  resources;  the  federal  courts  would  be 
purporting  to  decide  a  question  which  only  the  state  courts  can  answer 
definitively.  Ordering  abstention  would  therefore  "avoid  the  waste  of 
a  tentative  [state-law]  decision."  "^ 

Stated  in  such  general  terms,  the  "waste"  argument  is  of  doubtful 
validity.  As  far  as  the  parties  are  concerned  there  is  no  waste  at  all  — 
the  federal  courts  reach  a  final  decision  in  their  case.  It  is  also  difficult 
to  see  any  important  "waste"  problem  from  the  standpoint  of  the 
federal  judiciary.  For  if  deciding  state-law  questions  tentatively  is  in- 
herently wasteful,  it  hardly  seems  logical  to  center  the  attack  on  federal- 
question  cases  while  leaving  the  much  more  extensive  problem  of 
diversity  jurisdiction  untouched.  Yet  while  equally  difficult  issues  of 
state  law  come  to  the  federal  courts  under  the  Erie  doctrine,^-  absten- 
tion is  applied  even  more  sparingly  in  the  diversity  area  than  in  federal- 
question  cases.^^  In  addition,  even  an  "erroneous"  federal  interpreta- 
tion of  state  law  would  not  seem  to  be  of  great  consequence.  It  would 
not  bind  the  state  if  it  wished  to  interpret  its  law  differently  in  the 
future, ■^^  and  it  might  well  help  the  state  courts  in  arriving  at  their  later, 
definitive  interpretations  by  throwing  additional  light  on  the  problems 
involved.  Except  in  those  rare  cases  where  the  federal  court  erroneously 
denies  relief  under  state  law  and  then  also  refuses  constitutional  pro- 
tection, justice  between  the  instant  parties,  notwithstanding  the  state- 
law  "error,"  will  have  been  done,"^  and  the  only  important  consequence 
of  the  error  will  be  an  unnecessary  constitutional  decision. 

Although  the  possibility  of  "waste"  has  remained  one  of  the  under- 
lying justifications  for  abstention,  it  has  become  quite  common  for 
courts  to  use  a  "waste"  analysis  to  justify  denials  of  abstention.  Courts 
most  often  express  such  a  use  of  the  "waste"  argument  through  a  con- 
clusion that  the  relevant  state  law  is  "clear."  The  reasoning  is  straight- 
forward; if  state  law  is  not  ambiguous,  a  federal  decision  will  be  neither 
tentative  nor  wasteful.  Little  risk  is  involved  in  a  federal  court's 
deciding  a  case  exactly  as  a  state  court  almost  certainly  would.  Follow- 
ing this  line  of  reasoning,  courts  have  often  refused  to  abstain  when  they 

''^  Railroad  Comm'n  v.  Pullman  Co.,  312  U.S.  496,  500  (1941). 

''^  Erie  R.R.  v.  Tompkins,  304  U.S.  64  (1938).  See  generally  Clark,  State  Law 
in  the  Federal  Courts:  the  Brooding  Omnipresence  of  Erie  v.  Tompkins,  55  Yale 
L.J.  267,  290-95  (1946). 

""^ See  Meredith  v.  Winter  Haven,  320  U.S.  228  (1943).  But  see  Louisiana  Power 
&  Light  Co.  V.  City  of  Thibodaux,  360  U.S.  25  (1959). 

'"  The  state  court  might  be  "bound"  in  a  sense  if  the  federal  court  issued  an 
overly  broad  injunction  against  enforcement  of  a  misconstrued  statute,  but  the 
state  could  move  to  have  the  decree  modified  after  a  state  court  had  construed  the 
statute  "properly." 

''^Theoretically,  injustice  would  also  result  if  the  court  erroneously  granted 
relief  based  on  state  law  when  the  federal  constitutional  arguments,  if  reached, 
would  have  been  rejected.  But  abstention  is  not  usually  an  issue  in  cases  where 
one  party  has  a  strong  state-law  claim  —  such  cases  are  not  likely  to  be  litigated 
under  federal-question  jurisdiction  in  the  federal  courts.  The  alternatives  facing 
the  court  are  usually  not  granting  state-law  relief  or  abstaining,  but  rather  ab- 
staining or  denying  state-law  relief  and  passing  on  to  the  constitutional  issues. 
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found  insufficient  ambiguity  in  state  law  to  make  federal  decision  an 
undue  riskJ^ 

Appellate  courts  have  generally  allowed  trial  judges  a  great  deal  of 
discretion  in  deciding  whether  state  law  is  clear,  but  a  few  guiding 
principles  are  generally  accepted.  A  statute  is  not  unclear  simply  be- 
cause it  has  not  been  ruled  upon  by  a  state  courtJ^  An  admission  by  the 
state  in  its  argument  or  pleadings/^  or  a  ruling  in  a  similar  case/^  may 
resolve  the  federal  court's  doubts.  It  may  also  be  that  the  statute  on 
its  face  "leaves  no  room  for  construction."  ^^  On  the  other  hand,  even 
if  the  state  courts  have  decided  a  case  involving  precisely  the  same 
factual  situation,  there  may  still  be  sufficient  ambiguity  to  justify  ab- 
stention if  the  state  courts,  in  reaching  their  decision,  had  not  been 
properly  apprised  of  the  constitutional  issues. ^^ 

The  difficulty  with  the  clarity  standard  is  not  that  it  has  proved  un- 
manageable in  practice  or  that  it  is  basically  unsound.  Although  com- 
plex questions  of  judgment  certainly  arise,  federal  judges  are  capable 
of  weighing  the  probability  of  an  erroneous  interpretation  of  state  law 
against  the  factors  which  call  for  immediate  federal  decision.  And  there 
seems  to  be  no  compelling  justification  for  abstention  when  state  law 
is  clear.  The  problem  is  that  "clarity"  has  been  asked  to  do  too  much; 
courts  have  rested  abstention  decisions  on  findings  of  state-law  am- 
biguity when  other  considerations  almost  certainly  were  more  impor- 
tant. The  "clarity"  test  may  sufficiently  identify  those  cases  in  which 
federal  decision  would  not  involve  "waste"  in  its  narrowest  sense  —  an 
unnecessary  and  perhaps  erroneous  state-law  interpretation.  But  it 
does  not  sufficiently  measure  the  "wastefulness"  of  federal  decision  in 
a  broader  sense:  the  undesirability,  all  factors  considered,  of  an  im- 
mediate federal  decision.  Unfortunately,  it  has  been  used  as  if  it  did. 

A  typical  misuse  of  the  clarity  test  is  the  Supreme  Court  decision  in 
Clay  V.  Sun  Insurance  Office,  Ltd.,^-  a  diversity  suit  in  which  defendant 
raised  a  fourteenth  amendment  due  process  issue.  The  Court,  speaking 
through  Mr.  Justice  Frankfurter,  ordered  abstention  after  making  a 
rather  surprising  finding  of  ambiguity  in  one  statutory  and  one  con- 
tractual provision.  The  statute  purported  to  declare  void  certain  time- 
limitation  provisions  "in  any  contract  whatever";  the  contract,  an  in- 
surance policy,  defined  its  coverage  as  including  all  risks  of  loss  or 
damage  to  particular  items  of  personal  property.  Nonetheless,  the 
Court  found  it  unclear  whether  the  statute  extended  to  contracts  made 
outside  the  state  and  whether  the  policy  covered  damage  willfully  in- 
flicted by  the  insured's  spouse.    To  three  dissenters  both  provisions 

'^See,  e.g.,  City  of  Chicago  v.  Atchison,  T.  &  S.F.  Ry.,  357  U.S.  77  (1958); 
Public  Util.  Comm'n  v.  United  States,  355  U.S.  534  (1958) ;  Toomer  v.  Witsell, 
334  U.S.  38s,  392  n.is  (1948). 

''''Executive  Properties,  Inc.  v.  Sherman,  223  F.  Supp.  ion,  1014  (D.  Ariz. 
1963). 

''^  See  City  of  Chicago  v.  Atchison,  T.  &  S.F.  Ry.,  357  U.S.  77,  84  (1958). 

''^  See  Superior  Oil  Co.  v.  Shell  Oil  Co.,  226  F.  Supp.  537  (E.D.  La.  1964). 

^°  See  United  States  v.  Bureau  of  Revenue,  291  F.2d  677,  679  (loth  Cir.  1961) ; 
Gray  v.  Johnson,  234  F.  Supp.  743   (S.D.  Miss.  1964). 

^^  See  Government  Employees  v.  Windsor,  353  U.S.  364  (1957)  (abstention 
ordered  second  time  in  same  case). 

^='363  U.S.  207  (i960). 
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seemed  relatively  straightforward.^^  But  Mr.  Justice  Frankfurter 
wanted  to  hear  from  the  Florida  Supreme  Court,  at  least  on  the  question 
of  statutory  interpretation,  before  reaching  the  constitutional  question. 

Why  the  Court  was  so  anxious  to  abstain  is  not  made  clear  in  the 
opinion.  The  state-law  questions  were  neither  novel  nor  exceptionally 
difficult.  The  Court  may  have  wanted  to  test  Florida's  certification 
procedure,®*  which  many  commentators  have  praised  as  the  solution  to 
the  problem  of  delay  in  abstention  cases.®^  It  may  have  seen  no  com- 
pelling reason  to  reach  an  immediate  decision  in  a  contracts  case  in- 
volving no  genuine  "civil  rights"  claim.  Or  it  may  have  wanted  an  op- 
portunity to  demonstrate  what  was  not  entirely  clear  before,  that  ab- 
stention could  be  applied  in  a  common  law  action  between  private  liti- 
gants.^® In  any  case,  "clarity"  or  a  lack  thereof  will  not  explain  the 
decision.  The  Court  has  often  ®^  found  no  ambiguity  in  statutes  some  of 
which  left  more  room  for  construction  than  these  relatively  uncompli- 
cated provisions.®^ 

Similar  misuses  of  clarity  language  have  served  to  disguise  an  im- 
portant doctrinal  development.  When  the  state-law  question  remitted 
for  state  decision  is  essentially  the  same  as  the  constitutional  issue  facing 
the  federal  court,  it  is  hard  to  see  any  "waste"  in  an  immediate  federal 
decision,  even  if  state  law  would  be  considered  ambiguous  under  normal 
"clarity"  tests.  This  kind  of  parallelism  between  state  and  federal  law 
can  occur  both  when  the  question  is  merely  whether  state  law  guarantees 
a  right  also  protected  by  the  federal  constitution  and  when  there  is  a 
possibility  of  a  limiting  construction  of  a  state  statute,  prompted  only 
by  federal  constitutional  guarantees.  In  both  situations,  state  law  may 
be  ambiguous  according  to  traditional  standards,  and  yet  abstention 
would  still  be  an  improper  response.  The  state  courts  possess  no  special 
institutional  competence  to  decide  the  issues  which  would  be  referred  to 
them.  Whether  the  decision  is  to  be  phrased  as  one  of  statutory  in- 
terpretation or  as  an  application  of  constitutional  standards,  the  federal 
courts  are  at  least  as  adequate  a  forum.  In  fact,  state  decision  itself 
might  involve  waste  motion;  if  the  state  reached  an  "erroneous"  result, 
the  federal  courts  would  in  effect  have  to  reverse  it,  while  purporting 
to  decide  a  separate  federal  issue.  In  any  event,  federal  decision  would 
not  be  tentative,  since  federal  constitutional  issues  form  the  basis  of 
the  dispute.  Abstention  would  merely  shift  the  case  from  one  forum  to 

^^The  dissent  said  that  both  questions  "border  on  the  frivolous."  Id.  at  213-14 
(Black,  J.,  dissenting). 

^^  The  Court  had  the  Court  of  Appeals  use  a  unique  Florida  procedure  to 
certify  the  state-law  questions  directly  to  the  state  supreme  court.  See  Fla.  Stat. 
§  25.031  (1963);  Fla.  App.  R.  4.61.  See  generally  Note,  Abstention  and  Certifica- 
tion in  Diversity  Suits:  "Perfection  of  Means  and  Confusion  of  Goals,"  73  Yale 
L.J.  850,  867-70  (1964). 

^^  But  see  363  U.S.  at  212,  where  the  Court  purported  not  to  rely  on  this  factor. 

^^ See  C.  Wright,  Federal  Courts  176  (1963). 

®''  See  cases  cited  note  76  supra. 

®®  It  may  be  noteworthy  that  in  the  two  1958  decisions  denying  abstention 
on  "clearness"  grounds  Mr.  Justice  Frankfurter  dissented  once  and  Mr.  Justice 
Harlan  twice.  City  of  Chicago  v.  Atchison,  T.  &  S.F.  Ry.,  357  U.S.  77  (both  dis- 
senting) ;  Public  tJtil.  Comm'n  v.  United  States,  355  U.S.  534  (Harlan,  J.,  dis- 
senting) . 
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another,  with  a  slight  modification  in  the  form  but  not  in  the  content 
of  the  dispute. ^^ 

Several  recent  Supreme  Court  cases  can  be  read  to  support  this 
analysis.  In  McNeese  ^^  the  Court,  in  refusing  to  permit  abstention, 
held  it  "immaterial"  that  lUinois  law  may  also  have  banned  school 
segregation;  the  decision  was  to  be  based  on  the  federal  constitution. 
In  Davis  v.  Mann,^^  one  of  the  reapportionment  cases  decided  with 
Reynolds  v.  Sims,^-  the  Court  found  it  unnecessary  to  abstain  even 
though  it  admitted  that  relief  could  "possibly"  be  obtained  in  a  state 
court.  Dombrowski  gave  federal  relief  before  the  state  had  a  chance 
to  seek  a  narrowing  construction.  Clay,  however,  points  in  the  other 
direction,  and  in  this  respect  it  seems  wrong.  The  most  important  state- 
law  question  in  Clay  involved  extraterritorial  application  of  the  stat- 
ute. Since  this  is  precisely  the  same  question,  disguised  as  an  issue  of 
statutory  interpretation,  which  the  Court  would  have  reached  under 
the  due  process  clause,  abstention  merely  delegated  a  federal  responsi- 
bility to  a  state  court. 

B.  Avoiding  Unnecessary  Constitutional  Decision 

Federal-question  abstention  was  originally  conceived  as  a  technique 
for  avoiding  constitutional  decisions  by  remitting  possibly  dispositive 
state-law  questions  to  the  state  courts.  In  a  number  of  recent  cases 
courts  have  been  called  upon  to  spell  out  more  clearly  what  ij^es  of 
state-law  issues  must  be  present  if  a  federal  court  is  to  abstain.  Unlike 
the  situations  described  in  the  preceding  section,  the  question  in  such 
cases  is  not  whether  federal  decision  of  unsettled  state-law  issues  would 
be  wise.  Rather  the  courts  ask  whether  a  state-law  decision  might  end 
the  litigation,  both  in  the  state  and  the  federal  courts.  Although  clarity 
language  often  creeps  into  such  opinions,®^  it  is  not  being  employed  in 
its  usual  sense.  It  may  still  be  necessary  for  state  law  to  be  unclear  in 
the  literal  sense  to  justify  abstention,  for  otherwise  there  is  no  need  for 
any  reference  to  the  state  courts.  But  it  is  now  also  necessary  for  the 
ambiguity  to  be  "material,"  ^*  in  the  sense  of  being  relevant  to  the 
possibility  of  avoiding  the  constitutional  issues.  If  the  state-law  issues 
are  irrelevant  to  the  constitutional  ones,  if  no  possible  state-law  decision 
could  destroy  the  federal  questions,  abstention  would  be  futile.^^  Some- 
one will  have  to  decide  the  constitutional  issues,  and  since  the  federal 
courts  have  jurisdiction,  they  are  a  proper  forum. 

Abstention  in  the  early  cases  was  clearly  keyed  toward  avoiding  un- 
necessary constitutional  adjudication.    In  Pullman,  for  instance,    Mr. 

^^  "As  we  would  defer  to  the  state  courts  in  cases  involving  questions  of  state 
law,  we  must  perform  our  duty  of  decision  in  a  case  in  which  the  only  question 
is  federal."  United  States  v.  Livingston,  179  F.  Supp.  9,  13  (E.D.S.C.  1959), 
a^'d  mem.,  364  U.S.  281  (i960)  (no  ambiguity  in  state  statute  which  attempted 
taxation  prohibited  by  federal  constitution). 

«°373  U.S.  668,  674  (1963)- 

^'377  U.S.  678,  689-91  (1964). 

^^377U.S.  533   (1964). 

°^  See,  e.g.,  Harman  v.  Forssenius,  380  U.S.  528,  S34-3S   (1965). 

^"Id.  at  535-36. 

"^United  States  v.  Livingston,  179  F.  Supp.  9,  12-13  (E.D.S.C.  1959),  aff'd 
mem.,  364  U.S.  281   (i960). 
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Justice  Frankfurter  justified  abstention  as  a  way  of  discovering  whether 
the  state  courts  would  invalidate  a  railway  commission  order,  chal- 
lenged on  constitutional  grounds,  as  being  beyond  that  body's  statu- 
tory power.  In  Chicago  v.  Fieldcrest  Dairies,  Inc^^  there  was  a  chance 
that  the  challenged  ordinance  had  been  superseded  by  a  state  statute. 
In  both  cases  the  constitutional  issue  might  easily  have  been  avoided 
by  an  unrelated  and  relatively  likely  state-law  decision.  But  in  some 
recent  cases  the  Supreme  Court  has  reversed  lower  court  abstention 
orders  where  the  relevance  of  the  state-law  ambiguity  was  not  so  ob- 
vious. Typical  is  Turner  v.  City  0}  Memphis.^'^  There  the  trial  court 
abstained  in  a  suit  to  enjoin  enforcement  of  state  laws  compelling 
restaurant  segregation  without  explaining  what  good  a  state-court 
decision  could  possibly  do.  The  Supreme  Court  reversed,  declaring  that 
"our  decisions  have  foreclosed  any  possible  contention  that  such  a 
statute  or  regulation  may  stand  consistently  with  the  Fourteenth  Amend- 
ment." ^^  Any  ambiguity  would  be  irrelevant  to  the  equal  protection 
arguments  raised  in  the  case. 

Although  the  Turner  rationale  indicated  that  abstention  would  be 
improper  whenever  state  adjudication  could  not  eliminate  the  need  for 
a  constitutional  decision,  this  rule  seems  to  have  at  least  one  important 
qualification.  In  some  situations  even  though  constitutional  adjudica- 
tion could  not  be  avoided,  state  interpretation  of  the  relevant  provisions 
might  clarify  or  refine  the  constitutional  issues.  Abstention  could  then 
be  used  as  a  functional  substitute  fora  finding  that  the  question  was  not 
ripe  for  judicial  decision.  Language  in  the  recent  case  of  Harman  v. 
Forssenius  supports  this  use  of  the  doctrine,  at  least  in  extraordinary 
circumstances.  While  the  Court  in  Harman  upheld  a  refusal  to  abstain, 
its  reasoning  justifies  abstention  where  state-court  action  could  "sub- 
stantially modify  the  federal  constitutional  question."  ^^  The  scope  of 
this  exception  is  not  clear,  but  one  example  of  its  use  can  be  seen  in  a 
series  of  cases  involving  the  NAACP  and  the  state  of  Virginia.  The 
controversy  involved  the  constitutionality  of  a  series  of  statutes  passed 
as  a  part  of  Virginia's  campaign  of  "massive  resistance"  to  school 
desegregation.  The  particular  statutes  challenged  by  the  NAACP  pur- 
ported to  define  barratry  to  limit  the  right  of  organizations  to  assist 
in  the  conduct  of  litigation.  The  first  time  the  Supreme  Court  con- 
sidered the  controversy,  a  minority  of  three  was  ready  to  strike  down 
the  statutes  as  bad-faith  attempts  to  "undermine  paramount  federal 
law."  1""  The  dissenters  relied  on  the  Civil  Rights  Act,  declaring  that 
Virginia  was  using  the  statutes  to  deprive  the  NAACP  of  its  rights  under 
color  of  law.  Nevertheless,  the  Court  ordered  abstention  without  dis- 
cussing the  bad  faith  question  on  the  ground  that  the  Virginia  courts 
might  eliminate  the  need  for  a  federal  constitutional  adjudication  or 
at  least  materially  change  the  nature  of  the  problem.   Three  and  one- 

8«3i6  U.S.  168  (1942)- 

^■'369  U.S.  350  (1962),  rev'g  199  F.  Supp.  585   (W.D.  Tenn.  1961). 
^^369  U.S.  at  353.    Cf.  Marshall  v.  Sawyer,  301  F.2d  639,  646  (9th  Cir.  1962). 
^"380  U.S.  528,  534-35  (1965)   (ambiguity  held  immaterial). 
'°°  Harrison  v.  NAACP,  360  U.S.  167,  184  (19S9)    (Douglas  &  Brennan,  JJ., 
&  Warren,  C.J.,  dissenting). 
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half  years  later  the  case  returned. ^•'^  Now  the  dissenters  found  three 
more  votes  in  favor  of  unconstitutionality.  The  new  majority,  however, 
based  its  decision  on  first  amendment  grounds,  and  did  not  reach  the 
question  of  "bad  faith."  Although  a  change  in  the  Court's  membership 
may  have  influenced  this  result, ^"^  the  intervening  decision  by  the 
Virginia  Supreme  Court  of  Appeals  ^°^  sufficiently  narrowed  the  issues 
to  allow  the  Court  to  focus  on  questions  of  more  limited  scope  than 
those  which  the  dissenters  raised  in  the  first  case. 

A  final  exception  to  the  abstention  doctrine,  also  related  to  the  in- 
terest in  avoiding  constitutional  adjudication,  may  have  developed.  In- 
sofar as  the  interest  in  avoiding  constitutional  adjudication  rests  on 
the  value  of  promoting  stability  of  constitutional  doctrine  and  on  the 
fear  of  reaching  erroneous  decisions  on  difficult  questions,  "avoidance" 
may  be  unnecessary  when  the  relevant  constitutional  questions  are 
either  fairly  clear  or  have  been  previously  settled.  It  may  even  be 
preferable  to  avoid  the  ambiguous  state-law  issues  in  such  cases.  If  state 
law  would  lead  to  the  same  result  as  applying  the  Constitution,  no  pur- 
pose would  be  served  by  resting  a  decision  on  it;  if  it  would  dictate  a 
contrary  result,  it  would  be  void  on  constitutional  grounds  and  it  would 
be  pointless  to  try  to  avoid  the  constitutional  issues.  Although  this 
line  of  reasoning  is  not  spelled  out,  Turner  ^^*  and  perhaps  McNeese  ^°^ 
might  imply  that  abstention  is  improper  unless  a  difficult  or  novel  con- 
stitutional issue  is  involved.  The  ALI  proposes  to  limit  federal-question 
abstention  to  cases  where  a  "substantial"  constitutional  question  is  in- 
volved.^•'^  But  there  is  still  no  definitive  case  law  on  this  point. 

C.   Avoiding  Federal-State  Friction 

Like  the  two  institutional  interests  discussed  above,  the  interest  in 
avoiding  friction  between  federal  and  state  governments  has  always  been 
an  underlying  justification  for  abstention.^^^  But  unlike  the  other  two 
interests,  it  has  not  become  part  of  the  interdependent  and  increasingly 
narrowly  defined  set  of  prerequisites  used  to  determine  the  scope  of  the 
doctrine.  The  reason  for  this  separate  treatment  seems  clear ;  since  fric- 
tion arises  when  the  federal  courts  handle  cases  which  would  more  ap- 
propriately be  decided  by  the  states,  the  interest  in  avoiding  such  fric- 
tion argues  not  for  abstention  but  for  a  partial  relinquishment  of  federal- 
court  jurisdiction.  Both  the  "waste"  and  "avoiding  constitutional  ad- 
judication" arguments  justify  delaying  federal  decision  pending  state- 
court  clarification  of  state  law.  But  delay  is  irrelevant  where  the  pri- 
mary interest  is  in  avoiding  the  friction  caused  by  any  federal  decision. 
It  is  true  that  in  practice  abstention,  with  its  increased  costs  and  added 
delay,  can  be  an  effective  barrier  to  federal  jurisdiction.   Nevertheless, 

*°'NAACP  V.  Button,  371  U.S.  415  (1963). 

*°^  The  six  Justices  voting  in  favor  of  unconstitutionality  in  Button  included 
the  three  dissenters  in  Harrison,  Justices  White  and  Goldberg,  new  appointees,  and 
Mr.  Justice  Black,  the  only  member  of  the  Court  participating  in  both  majorities. 

'°3  202  Va.  142,  116  S.E.2d  55  (i960). 

^°''369U.S.  350  (1962). 

*°'373  U.S.  668  (1963). 

*°^ALI  Study,  proposed  28  U.S.C.  §  1371(c)(2)   (Tent.  Draft  No.  4,  1966). 

*°'5ee,  e.g.,  Railroad  Comm'n  v.  Pullman  Co.,  312  U.S.  496,  500-01  (1941). 
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the  possibility  of  friction  has  not  become  an  important  factor  in  defin- 
ing the  scope  of  the  abstention  doctrine.  Part  of  the  reason  is  theoreti- 
cal; "friction"  argues  for  dismissal  rather  than  abstention.  In  addition, 
a  "friction"  analysis  cannot  be  used  to  limit  the  abstention  doctrine; 
without  a  significant  possibility  of  federal-state  friction  there  may  be 
no  reason  to  dismiss  a  case,  but  abstention  may  still  be  proper.  It  is  not, 
therefore,  surprising  that  the  American  Law  Institute,  which  stresses 
the  importance  of  this  interest,  has  recommended  an  abstention  tech- 
nique which  in  essence  abolishes  federal  jurisdiction  in  cases  where  it  is 
applied;  if  the  state  court  acts  promptly  and  effectively,  no  return  to 
the  federal  district  court  is  contemplated. ^^^ 

An  attempt  to  use  a  judicially  defined  "friction"  test,  without  more, 
to  determine  when  the  presence  of  an  important  state  interest  requires 
either  abstention  or  dismissal  would  probably  be  futile.  As  with  attempts 
to  determine  when  strong  national  interests  require  maintenance  of  a 
federal  forum, ^"^  only  the  vaguest  standards  could  be  inferred  from  a 
rationale  potentially  as  broad  as  "state  interest."  Dismissal  based  on 
a  "friction"  analysis  has  been  justified  in  a  limited  class  of  cases:  where 
a  comprehensive  state  regulatory  system  would  be  disrupted  by  a  federal 
decision. ^^'^  But  denial  of  abstention  (and  a  fortiori  refusal  to  dismiss) 
has  been  upheld  even  when  the  most  sensitive  state  interests  are  involved. 
Davis  V.  Mann,^''-'^  for  example,  ruled  that  abstention  was  not  required  in 
a  reapportionment  case  even  where  there  was  a  possibility  that  a  state 
court  would  grant  relief.  Notwithstanding  the  important  state  in- 
terests involved  in  minimizing  external  interference  in  the  politically 
sensitive  area  of  legislative  apportionment,  Davis  applied  general  ab- 
stention rules  to  the  "one-man,  one-vote"  standard  enunciated  in 
Reynolds  v.  Sims}^~  Since  that  test  of  constitutionality  looks  to  the 
resulting  apportionment,  not  to  the  state  law  which  creates  it,^^^  any 
state-law  ambiguity  would  be  immaterial  to  the  federal  constitutional 
question. ^^*  Davis  thus  correctly  recognized  the  futility  of  ordering 
abstention,  at  least  as  to  the  threshold  question  of  the  constitution- 
ality of  an  apportionment  plan.  Even  if  federal  reapportionment  stand- 
ards should  preferably  be  applied  through  state  institutions  —  legisla- 
tive or  judicial  ^'^^  —  some  federal  court  will  have  to  be  available  if 
those  federal  standards  are  improperly  applied.  By  refusing  to  apply 
either  the  traditional  federal-question  abstention  doctrine  or  the  more 
extreme  dismissal  technique  in  this  area,  the  Supreme  Court  has  as- 
signed at  least  part  of  this  task  to  the  federal  district  courts. 

In  sensitive  areas  like  reapportionment  the  courts  have  been  fashion- 

^°«ALI  Study,  proposed  28  U.S.C.  §  1371(d)   (Tent.  Draft  No.  4,  1966). 

^°^  See  pp.  60Q-11  supra. 

*'°  Alabama  Pub.  Serv.  Comm'n  v.  Southern  Ry.,  341  U.S.  341  (1951); 
Burford  v.  Sun  Oil  Co.,  319  U.S.  315  (1943).  For  a  more  complete  discussion  of  the 
Burjord  line  of  cases  see  Note,  Judicial  Abstention  from  the  Exercise  of  Federal 
Jurisdiction,  59  Colum.  L.  Rev.  749,  757-62  (1959). 

">377  U.S.  678  (1964). 

^'^377  U.S.  533   (1964)- 

"^WMCA,  Inc.  V.  Lomenzo,  377  U.S.  633  (1964). 

""C/.  pp.  617-18  supra. 

**'  Scott  V.  Germano,  381  U.S.  407  (1965) ;  Maryland  Coram,  for  Fair  Represen- 
tation V.  Tawes,  377  U.S.  656  (1964). 
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ing  a  new  technique  for  reconciling  state  and  federal  interests.  Where 
the  state-law  issues  involved  in  a  case  go  to  the  question  of  remedies  and 
where  a  state  court  already  having  jursidiction  can  with  reasonable 
promptness  devise  proper  relief,  the  Supreme  Court  has  encouraged  — 
and  even  required  —  the  lower  federal  courts  to  decide  only  the  in- 
dependent constitutional  issues.^^'^  This  technique  has  also  been  ap- 
plied where  state  courts  have  not  obtained  jurisdiction."^  As  in  a 
normal  abstention  case,  the  federal  court  retains  jurisdiction  in  order  to 
guarantee  proper  protection  of  federal  rights.  But  unlike  the  procedure 
in  abstention,  the  court  here  explicitly  determines  what  those  federal 
rights  are.  The  state  courts  are  left  to  apply  this  determination  in  the 
context  of  state  law.  Although  this  procedure  does  accord  greater  re- 
sponsibility to  state  institutions,  it  has  some  troublesome  features. 
Whenever  two  courts  simultaneously  hold  jurisdiction  over  a  single  case, 
conflicts  are  likely."^  Piecemeal  adjudication  of  this  sort  also  adds  to 
the  complexity  and  expense  of  litigation  and  artificially  divides  a  con- 
troversy between  two  tribunals."^  In  the  reapportionment  area,  where 
impending  elections  often  make  speed  essential,  the  Supreme  Court  has 
allowed  one  district  court  to  ignore  state-court  rulings  and  fashion  at 
least  interim  relief  itself.^^o  T^g  Yixsi  Circuit  in  an  analogous  area  ex- 
pressed doubt  about  the  propriety  of  retaining  jurisdiction:  "The 
application  of  a  stick  is  hardly  an  encouragement  to  egg-laying  pro- 
clivities, golden  or  otherwise."  ^-^  As  the  ALI  indicates,  no  solution  is  en- 
tirely satisfactory;  ^-^  there  must  be  a  sacrifice  of  either  state  or  federal 
interests,  or  an  artificial  division  of  the  controversy  between  the  two 
systems.  But,  recognizing  the  inherent  shortcomings  in  the  procedure, 
courts  should  not  split  cases  between  state  and  federal  courts  unless, 
as  in  reapportionment,  sensitive  issues  with  important  local  political 
impact  are  involved. 


IV.  Conclusion 

The  courts  have  been  reexamining  the  value  of  the  abstention  tech- 
nique from  several  points  of  view.  No  clear-cut  statement  of  the  doc- 
trine has  emerged;  standards  remain  confused.  The  ALI's  proposals  at- 
tempt to  codify  the  doctrine  in  order  to  give  greater  guidance  to  trial 
judges.  By  including  requirements  of  a  "substantial"  federal  question 
and  of  the  availability  of  "plain,  speedy,  and  efficient"  state-court 

^^^  E.g.,  Scott  V.  Germano,  381  U.S.  407  (1965). 

"'In  Sostre  v.  McGinnis,  334  F.2d  906  (2d  Cir.),  cert,  denied,  379  U.S.  892 
(1964),  a  suit  challenging  prison  rules  limiting  Black  Muslim  religious  activities 
among  inmates,  the  court  noted  the  applicability  of  first  amendment  guarantees 
but  gave  prison  officials  one  year  to  frame  new  rules  reconciling  the  values  of 
religious  freedom  and  orderly  prison  administration.    Interim  relief  was  denied. 

^^^  Compare  Forty-Fourth  Gen.  Assembly  v.  Lucas,  379  U.S.  693  (1965), 
rev'g  in  part  232  F.  Supp.  797  (D.  Colo.  1964),  with  White  v.  Anderson.  155 
Colo.  291,  394  P.2d  333    (1964). 

"®  C/.  Government  Employees  v.  Windsor,  353  U.S.  364  (1957). 

120WMCA,  Inc.  V.  Lomenzo,  382  U.S.  4,  aS'g  mem.  238  F.  Supp.  916 
(S.D.N.Y.  196s). 

^^*  Springfield  School  Comm.  v.  Barksdale,  348  F.2d  261,  265  (ist  Cir.  1965) 
(dismissing  de  facto  school  segregation  complaint). 

"^  ALI  Study  ioo-oi  (Tent.  Draft  No.  4,  1966). 
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remedies  and  by  adding  an  explicit  civil  rights  exception,  the  Institute 
clarifies  some  of  the  more  troubling  questions  about  the  doctrine.^^^ 
What  is  not  clear  is  whether  abstention  in  its  truncated  state  is  worth 
saving.  Some  say  its  demise  is  overdue. ^-^ 

The  question  remaining  is  whether  abstention  is  really  useful  in  those 
cases  standing  outside  all  the  exceptions:  those  non-civil  rights,  non- 
vagueness  cases  where  a  decision  on  an  unclear  issue  of  state  law  might 
obviate  the  need  for  a  difficult  constitutional  decision  and  where  the 
state-law  and  constitutional  issues  are  not  simply  different  verbaliza- 
tions of  the  same  concepts.  State-court  adjudication  in  such  cases  might 
make  it  unnecessary  for  either  the  state  or  federal  courts  to  reach  the 
constitutional  issues,  albeit  at  great  additional  costs  in  time  and  money 
to  the  litigants.  The  price,  barring  exceptional  circumstances,  seems  a 
bit  high,  especially  since  the  Supreme  Court's  control  of  its  own  docket 
could  prevent  at  least  that  body  from  being  overwhelmed  by  what  in 
any  case  would  probably  be  a  minor  increase  in  the  number  of  constitu- 
tional decisions.  In  addition,  any  contribution  abstention  makes  to 
federal-state  harmony  is  probably  minimal;  in  fact  it  could  be  argued 
that  abstention  increases  rather  than  minimizes  friction.  Even  though 
the  Constitution  and  state  law  take  different  approaches  to  the  problem, 
they  still  must  be  reconciled.  Since  the  district  court  retains  jurisdic- 
tion, abstention  creates  a  system  in  which  states  must  interpret  their 
law  under  the  continuing  threat  of  federal  intervention.  If  the  federal 
court  were  to  move  first,  the  state  would  at  least  be  warned  of  the  consti- 
tutional limits  within  which  it  must  act  before  the  case  reaches  its  courts. 
Such  clear-cut  and  immediate  exertion  of  federal  power  may  be  less 
frustrating  to  the  states  than  the  uncertainty  abstention  engenders. 
And  if,  in  the  particular  case,  the  constitutional  issue  is  so  touchy  that  it 
should  be  avoided  at  all  costs,  doctrines  of  ripeness  and  standing,  or  an 
exertion  of  equitable  discretion  to  dismiss  the  complaint,  would  allow  the 
federal  court  to  dispose  of  the  troublesome  issues  without  risk  of  their 
returning  later  in  the  same  form.  In  addition,  abolition  of  the  doctrine 
would  deprive  federal  trial  judges  of  one  means  of  avoiding  decision  in 
unpopular  cases,  as  some  no  doubt  have  done.^^^  It  is  impossible  to 
predict  whether  the  Supreme  Court  will  undertake  a  frontal  assault  on 
abstention.  But  if  the  doctrine  is  to  be  salvaged,  either  legislation  or  a 
clear-cut  statement  of  applicable  criteria  by  the  Court  is  necessary  to 
make  it  workable  in  the  present  activist  era. 

•"/<f.,  proposed  28  U.S.C.  §§  1371(c)(2),  1371(c)(3),  i37i(f)- 

'^"E.g.,   Clark,  Federal  Procedural  Reform  and  States'  Rights:    To   a   More 

Perfect  Union,  40  Texas  L.  Rev.  211,  224,  229  (1961). 

^'^^  See,  e.g.,  Turner  v.  City  of  Memphis,  199  F.  Supp.  585  (W.D.  Tenn.  1961), 

rev'd,  369  U.S.  350  (1962). 


839 

Appendix  II 

American  Life  Convention, 

Chicago,  III., 
Life  Insurance  Association   of  America, 

New  York,  N.Y.,  June  19, 1972. 
Re  S.  1876,  "The  Federal  Court  Jurisdiction  Act  of  1971." 

Hon.   QUENTIN   L.  BURDICK, 

Chairman,  Subcommittee  on  Improvements  in  Judicial  Machinery,  Committee  on 
the  Judiciary,  U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Chairman  :  We  are  writing  to  you  on  behalf  of  the  American  Life 
Convention  and  the  Life  Insurance  Association  of  America  which  have  an  ag- 
gregate membership  of  360  life  insurance  companies  which  accoimt  for  approxi- 
mately 90  percent  of  the  legal  reserve  life  insurance  in  force  in  the  United  States. 
For   the   reasons   discussed  below,   our  associations   are  opposed  to  section 
1302(b)  of  S.  1876  which  provides  as  follows  : 
"Sec.  1302.  General  diversity  of  citizenship  jurisdiction  ;  exceptions 

"The  jurisdiction  of  the  district  courts  under  subsection  (a)  of  section 
1301  of  this  title  shall  be  subject  to  the  following  exceptions : 

"(b)(1)  No  corporation  incorporated  or  having  its  principal  place  of 
business  in  the  United  States,  and  no  partnership,  unincorporated  associa- 
tion, or  sole  proprietorship  having  its  principal  place  of  business  in  the 
United  States,  that  has  and  for  a  period  of  more  than  two  years  has  main- 
tained a  local  establishment  in  a  State,  can  invoke  that  jurisdiction,  either 
originally  or  on  removal,  in  any  district  in  that  State  in  any  action  arising 
out  of  the  activities  of  that  establishment. 

"(2)  The  term  'local  establishment'  as  used  in  this  subsection  means  a 
fixed  place  of  business,  where  or  in  connection  with  which,  as  a  regular  part 
of  such  business,  (A)  services  are  rendered  or  accommodations  furnished  to 
persons  within  the  State,  (B)  sales,  delivery,  or  distribution  of  goods  are 
made  to  persons  within  the  State  by  one  regularly  maintaining  a  stock  of 
goods  or  a  showroom  for  the  display  of  samples  within  the  State,  (C)  sales 
of  insurance,  securities,  or  other  intangibles,  or  of  real  property  or  interests 
therein,  are  made  to  persons  within  the  state,  or  (D)  production  or  proc- 
essing takes  place.  Dealings  carried  on  through  an  independent  commission 
agent,  broker,  or  custodian  do  not  give  rise  to  a  local  establishment. 

"(3)   The  provisions  of  this  subsection  shall  apply  only  to  entities  orga- 
nized or  operated  primarily  for  the  purpose  of  conducting  a  trade,  investment, 
or  other  business  enterprise." 
Our  opposition  to  subsection  (b)  of  section  1302  may  be  summarized  briefly 
as  follows : 

(1)  Subsection  (b)  pertains  to  any  corporation  (or  other  form  of  organiza- 
tion) which  has  maintained  a  "local  establishment"  in  a  state  for  more  than  two 
years.  Such  a  corporation  is  precluded  from  invoking  federal  jurisdiction  in 
such  state,  either  originally  or  on  removal,  "in  any  action  arising  out  of  the 
activities  of  that  establishment",  even  though  the  corporation  is  organized  and 
has  its  principal  place  of  business  elsewhere.  The  term  "local  establishment"  is 
defined  as  a  fixed  place  of  business  where,  among  other  things,  "sales  of  insur- 
ance .  .  .  are  made  to  persons  within  the  State."  However,  "dealings  carried  on 
through  an  independent  commission  agent,  broker  or  custodian  do  not  give  rise 
to  a  local  establishment." 

The  new  concepts  and  definitions  in  section  1302(b)  would  require  a  great 
deal  of  interpretation,  and  consequently  threshold  litigation,  causing  consider- 
able uncertainty  and  added  expense  and  delay  in  litigation  for  many  years, 
whereas  the  current  "principal  place  of  business"  standard  has  been  well  de- 
veloped in  past  case  law. 

(2)  The  subsection  would  effectively  eliminate  the  federal  removal  option 
for  most  life  insurance  companies.  The  present  diversity  rules  are  working  well, 
and  there  is  no  demonstrated  need  for  this  drastic  change.  In  many  instances  the 
Federal  Courts  are  in  a  better  position,  because  of  less  crowded  dockets  and  a 
variety  of  other  reas<Jns,  to  provide  more  eflScient  and  satisfactory  handling  of 
litigated  matters. 

(3)  The  subsection  would  require  insurers  to  litigate  nearly  all  cases  in 
state  courts  and  subj«!t  them  to  greater  risk  of  local  prejudice. 

(4)  As  a  result  of  this  subsection,  a  much  greater  volume  of  cases  would  wind 
up  in  the  state  courts,  increasing  the  financial  and  administrative  burdens  on 
state  and  local  governments.  They  are  already  struggling  under  their  current 
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responsibilities  and  are  less  able  and  probably  less  willing  than  the  Federal 
government  to  bear  the  increased  costs.  In  most  instances  this  will  result  in  less 
efficient  ahd  less  uniform  administration  of  justice. 

For  these  reasons  we  suggest  that  subsection  (b)  of  section  1302  be  deleted 
from  the  bill. 

We  respectfully  request  that  this  letter  be  included  in  the  printed  record  of 
the  hearings  on  S.  1876. 
Sincerely  yours, 

American  Life  Convention, 

Life  Insurance  Association  of  America, 

William  B.  Harman,  Jr., 

General  Counsel. 
Kenneth  L.  Kimble, 

Vice  President  and  General  Counsel. 
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Appendix  III 

^  GENERAL  VIEW  OF  FEDERAL  JURISDICTION 

'AUL  J.  MISHKIN,  PROFESSOR  OF  LAW 
JNIVERSITY  OF  PENNSYLVANIA  LAW  SCHOOL 

REMARKS  BEFORE 

FHE  DISTRICT  OF  COLUMBIA  JUDICIAL  CONFERENCE 

/lay,  1972 


As  I  began  to  think  about  what  I  would  try  to  say  here,  I  was  reminded  of  a 
)riest  in  Rome  to  whom  a  friend  of  mine  was  referred  when  he  went  to  visit  there, 
rhis  priest  loved  Rome  and  enjoyed  showing  it  to  visitors.  My  friend  went  to  see 
lim  and  asked  if  he  would  be  willing  to  serve  as  his  guide.  At  first,  the  priest  was 
^leased  and  entirely  willing.   But  then  he  asked,  "How  long  are  you  going  to  be  here?" 
A/hen  my  friend  said  seven  weeks,  the  priest  said,  "Oh,  I'm  sorry,  but  I  can't  show  you 
={ome.   I  can  show  Rome  in  seven  days  or  seven  years,  but  nothing  in  between." 

You  are  about  to  receive  a  thirty-seven  minute  tour  of  the  federal  court  system 
n  this  country.  What  I  will  try  to  do  is  sketch  some  of  the  principal  elements  in  the 
Dattern  of  federal  court  jurisdiction  within  the  states  -  the  pattern  that  your  federal 
;ourts  in  the  District  of  Columbia  will  now  be  approaching. 

To  start  with,  most  ordinary  civil  litigation,  which  is  governed  by  state  law,  can 
3e  brought  to  federal  court  if  the  parties  are  of  diverse  state  citizenship  and  if  there 
s  the  requisite  amount  in  controversy.   In  most  instances  in  the  federal  courts  within 
the  states,  this  requires  over  ten  thousand  dollars.   (For  your  transitional  period  in  the 
District  you  have  other,  special  provisions,  of  course,  but  I  will  not  speak  to  that.) 

Perhaps  the  most  important  rule  worth  immediate  notice  here  is  the  requirement 
that  there  must  be  complete  diversity  of  citizenship  between  all  plaintiffs  and  all 
defendants.  That  rule  goes  back  to  a  very  old  case,  Strawbridge  v.  Curtis,  and  it  persists 
today.   Needless  to  say,  there  are  exceptions  to  it;  and  it  is  perhaps  a  reflection  of  the 
mind  of  the  law  professor  that  I  will  dwell  for  a  moment  on  two  of  those. 

The  principal  exceptions  stem  from  attempts  to  deal  with  special  problems.   For 
example,  as  I  am  sure  you  know,  there  are  two  kinds  of  interpleader  in  the  federal 
courts.  The  one  under  Federal  Rule  22,  so-called  equity  interpleader,  is  subject  to 
the  requirement  of  complete  diversity.  Statutory  interpleader  is  not.  The  present 
statute  (28  U.S.C.  sec.  1335)  was  less  than  felicitously  drafted,  but  the  law  has  been 
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nterpreted  from  the  beginning,  and  now  authoritatively  confirnned  by  the  Supreme 
Zoun,  as  requiring  only  what  is  referred  to  as  minimal  diversity.  This  means  that 
f  you  have,  for  example,  competing  claimants,  all  but  one  of  whom  are  citizens 
3f  a  single  state  and  that  one  is  a  citizen  of  another  state,  an  interpleader  action 
jnder  the  statute  can  be  brought  in  a  federal  district  court. 

In  something  closer  to  the  more  usual  kind  of  litigation,  the  class  action  has 
Decome  a  device  by  which  you  do  not  need  diversity  among  all  the  parties  who 
night  be  bound  by  the  outcome.  The  courts  look  only  at  the  named  parties:    If 
:here  is  complete  diversity  of  citizenship  between  the  named  parties  in  a  class 
jction,  that  suffices  to  found  federal  jurisdiction. 

There  are,  obviously,  other  specific  examples  we  might  explore,  but  I  would 
ike  to  shift  focus  instead  to  the  concept  of  ancillary  jurisdiction.   For  reasons  that  I 
:hink  will  become  clear  later,  this  is  even  more  relevant  in  the  ordinary  line  of 
itigation.  The  general  rule  is  that  if  the  parties  exhibit  complete  diversity,  the 
Federal  court  has  jurisdiction.  This  assumes  that  there  is  no  indispensable  party  whose 
citizenship  would  destroy  jurisdiction.  As  you  can  infer  from  that  proposition,  the 
■ule  is  that  if  you  are  required  to  join  someone  who  is  a  co-citizen  of  one  of  his 
adversaries,  you  can't  create  diversity  jurisdiction  by  simply  leaving  him  out;  if  he 
s  truly  indispensable,  that  destroys  jurisdiction. 

But  this  is  a  rare  situation.  Otherwise,  if  the  named  parties  on  one  side  are 
entirely  of  diverse  citizenship  from  the  parties  on  the  other,  the  federal  court  has 
urisdiction.  (I  am  assuming  here  and  throughout  that  the  jurisdictional  amount 
'equirement  is  met.)  There  are  problems,  however,  as  to  whether  other  claims 
nay  be  added,  either  initially  or  thereafter,  if  these  involve  an  additional  party 
/vho  is  a  co-citizen  of  the  original  party  who  will  be  his  adversary.  These  issues 
nay  arise  out  of  attempts  by  an  original  party  to  implead  or  cross-claim  or  counter- 
claim, or  when  an  outsider  tries  to  intervene.  One  could,  by  going  through  all  the 
Dossible  situations,  spin  out  permutations  and  combinations  on  this  theme,  almost 
to  a  parody  of  the  kinds  of  things  a  law  professor  does.   Let  me  avoid  that  by 
describing  what  I  think  is  the  basic  principle:   A  party  whose  presence  would 
ardinarily  destroy  diversity  jurisdiction  because  he  is  a  co-citizen  of  an  adversary 
can  be  joined  as  an  additional  party  if  the  move  is  defensive  on  the  part  of  the 
person  making  it. 
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For  example,  if  an  original  defendant  seeks  to  implead  a  third-party  de- 
fendant, the  normal  rule  is  that  he  does  not  have  to  show  diversity  between 
himself  and  the  third-party  defendant.   It  is  easy  to  see  that  the  defendant  in 
these  circumstances  is  seeking  to  protect  himself  against  the  possible  consequences 
of  the  original  law  suit;  his  bringing  in  the  additional  party  is  viewed  as  ancillary 
to  the  existing  action  and  does  not  require  an  independent  jurisdictional  base. 

To  cite  a  slightly  more  complicated  example,  suppose  you  have  a  counter- 
claim by  a  defendant  against  the  original  plaintiff.  The  counterclaiming  defendant 
would  like  to  add  as  an  additional  defendant  on  the  counterclaim  a  party  who  is  a 
co-citizen.   Under  the  Strawbridge  rule,  if  he  had  brought  a  federal  suit  on  that  claim 
as  an  original  matter,  he  could  not  have  joined  as  a  defendant  the  party  he  now  wishes 
to  bring  in  on  the  counterclaim.  Yet  on  the  principle  I  have  stated,  he  should  be 
able  to  add  that  party  if  the  move  is  defensive.   Usually  the  line  is  drawn  in  terms 
of  whether  the  counterclaim  is  compulsory  -  if  he  has  no  choice  but  to  assert  it  in 
this  federal  court  action,  then  he  may  bring  in  the  additional  party.   (I  might  say 
that  the  qualifying  word  "usually"  is  not  just  professional  caution;  the  holdings 
are  not  absolutely  uniform  on  this  and  similar  issues.   But  I  think  the  principle  is 
clear.) 

There  has  been  some  development  recently  in  the  direction  of  opening  up  the 
original  law  suit  to  make  for  more  efficiency  in  disposing  of  factually  related  claims. 
The  most  obvious  case  for  such  expansion  is  one  in  which  the  additonal  claim  is 
between  the  original  parties  (or  others  of  diverse  citizenship)  but  lacks  the  juris- 
dictional amount,  for  example,  an  action  for  wrongful  death  or  ordinary  negligence, 
where  the  additional  claim  is  for  loss  of  services.   It  is  easy  to  conceive  of  the  situa- 
tion in  which  the  loss  of  services  claim  will  be  for  less  than  ten  thousand  dollars, 
though  the  basic  claim  is  far  more.  Since  the  operative  events  are  the  same,  it  is 
also  easy  to  see  how  much  more  efficient  it  is  to  try  the  two  together.  There  has 
been  substantial  development  in  the  direction  of  treating  the  additional  smaller 
claim  as  ancillary.   I  think  that  is  sound,  and  likely  to  go  on. 

A  more  difficult  problem  is  posed  by  an  effort  to  bring  in  as  ancillary  a  claim 
that  is  excluded  not  because  it  is  small  but  because  it  is  between  two  co-citizens. 
This  can  also  happen,  for  example,  in  the  basic  injury  and  loss-of-services  combina- 
tion.. There  is  some  movement  at  present  toward  treating  the  co-citizen's  claim  as 
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incillary  if  its  relationship  to  the  original  diversity  claim  is  close  enough.  This 
Jevelopment  is  much  more  tentative;  there  are  fewer  decisions  taking  this  position, 
ind  there  are  rejections  of  it.   I  myself  have  much  more  doubt  about  the  soundness 
)f  this  movement,  but  it  does  exist  and  you  probably  should  be  aware  of  it. 

Judge  McGowan  mentioned  the  A  LI  study  and  proposals.  They  would  make 
lubstantial  changes  in  general  diversity  jurisdiction.   I  will  mention  only  the  most 
jgnificant  of  these. 

At  the  moment,  for  purposes  of  determining  diversity  jurisdiction  in  original 
ictions,  it  does  not  make  any  difference  in  what  district  or  in  what  state  the  suit 
s  brought.  This  has  not  always  been  true,  though  it  has  been  the  rule  for  quite  a 
vhile.   But  consider  the  rationale  of  diversity  jurisdiction:   The  jurisdiction  appears 
:o  rest  on  the  premise  that  there  may  be  prejudice  in  state  courts  against  an  outsider, 
)r,  if  it  is  not  a  matter  of  prejudice,  that  there  is  some  reason  for  the  federal  govern- 
nent  to  assure  to  a  litigant  an  efficient,  or  at  least  an  effective,  tribunal  which  the 
itate  might  not  provide.  On  either  of  these  bases,  it  is  clearly  questionable  whether 
i  person  ought  to  be  able  to  bring  suit  in  the  federal  court  in  his  own  home  state. 
3y  hypothesis,  such  choice  of  a  federal  court  is  not  to  protect  an  out-of-stater  (at 
east  unless  you  have  an  extraordinarily  altruistic  plaintiff).  Moreover,  a  citizen  of 
1  state  has  no  ground  to  claim  access  to  a  more  efficient  tribunal  than  his  own  state 
;ourt,  simply  because  he  is  suing  an  out-of-stater. 

A  primary  proposal  of  the  ALI  study,  which  is  now  before  the  Congress,  is 
:o  prohibit  an  in-state  plaintiff  from  invoking  diversity  jurisdiction  in  the  federal  courts 
n  his  home  state.   If  that  sounds  like  a  minor  change,  it  is  not.  Without  absolute 
certainty,  but  on  the  basis  of  such  studies  as  could  be  done,  the  best  estimate  is 
:hat  these  in-state  plaintiff  cases  account  for  about  half  of  the  present  diversity 
itigation.   (I  might  point  out  that  this  shows  that  federal  diversity  jurisdiction  is 
low  often  used  for  strategic  or  tactical  reasons,  without  relation  to  the  rationale 
supporting  the  jurisdiction;  that,  of  course,  should  not  be  surprising.) 

I  have  been  talking  about  original  jurisdiction.  The  other  route  of  access  to 
federal  district  court  is  removal.  A  defendant  may  remove  a  case  from  a  state  to  a 
Federal  court  (and  I  use  the  term  "removal"  in  that  technical  sense)  if  the  action  is 
3ne  over  which  the  federal  court  would  have  had  original  jurisdiction.  This  rule 
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applies  equally  to  diversity  and  to  federal  question  jurisdiction  with  but  one 
exception.  The  exception  is  that  in  diversity  cases,  the  defendant  in  a  state  court 
may  not  remove  to  a  federal  court  if  he  is  a  citizen  of  the  state  in  which  the  action 
was  brought.   You  will  note  that  this  is  entirely  consistent  with  the  idea  that  a 
party  should  not  be  able  to  invoke  diversity  jurisdiction  in  his  home  state.   It  is 
thus  consistent  with,  and  included  in,  the  ALI  proposal  that  I  mentioned. 
Interestingly,  while  the  ALI  proposal  on  original  jurisdiction  is  new,  this  rule  on 
removal  has  been  the  law  ever  since  the  First  Judiciary  Act.   Note  again  that  it 
does  not  apply  where  jurisdiction  is  based  on  the  presence  of  a  federal  question. 

Removal  presents  another  interesting  problem  relating  to  the  scope  of  juris- 
diction -  that  is,  whether  and  what  you  can  remove  when  you  have  a  complex  law 
suit,  parts  of  which  would  be  removable  if  sued  on  alone  and  parts  not.  The  question 
is  whether  the  part  of  the  suit  as  to  which  there  is  complete  diversity  can  be  removed 
by  itself  -  and  possibly  even  take  with  it  the  entire  state  court  case. 

A  state  court  may  permit  very  free  joinder  of  claims.  You  can  see  that  if  you 
have  a  suit  framed  in  the  state  court  that  incorporates  several  claims,  one  of  those 
claims  may  be  between  two  completely  diverse  citizens  and  another  joined  with  it  may 
be  between  those  two,  plus  a  third  who  is  a  co-citizen  of  his  opponent.  Of  course, 
one  can  immediately  conjure  up  various  kinds  of  relationships  between  the  "claim  A" 
and  "claim  B"  that  I  have  just  posited. 

As  you  might  expect,  we  have  floundered  rather  badly  in  trying  to  deal  with  this 
problem.  The  present  rule  is  that  if  the  two  claims  in  the  state  court  are  separate  and 
independent  enough,  you  can  remove  the  whole  case.   If  that  seems  not  to  make 
sense,  I  think  you  are  right.   It  is  only  historically  that  we  can  explain  it.  Without 
pursuing  the  matter  all  the  way  back,  it  is  perhaps  worthwhile  to  mention  at  least  the 
more  recent  developments. 

Until  the  1948  revision  of  the  Judicial  Code,  the  rule  seemed  more  sensible. 
If  the  state  suit  had  only  a  single  claim  between  diverse  citizens,  it  could  be  removed; 
that  presented  no  problem.   If  the  state  action  contained  two  claims  (of  the  sort  we 
are  talking  about)  that  were  separate  and  independent,  the  one  between  completely 
diverse  citizens  could  be  removed  and  the  other  would  stay  behind.  This  was  also 
apparently  logical,  but  it  left  the  in-between  area.   Here  the  statute  drew  a  distinction 
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between  what  were  designated  "separable  controversies"  and  others.   If  the 
controversies  in  the  state  court  were  "inseparable"  under  the  statute,  the  case 
was  treated  as  a  unit,  and  if  there  was  less  than  complete  diversity  as  to  any 
part,  nothing  could  be  removed  to  federal  court.   But  if  a  case  consisted  of 
"separable  controversies"  within  the  meaning  of  the  statute  —  and  one  of  these 
was  controversy  "wholly  between  citizens  of  different  states"  that  could  be  "fully 
determined  as  between  them"  —  then  the  whole  case  was  removable.  This  made  a 
bit  more  sense  than  might  first  appear;  since  the  controversies  were  by  hypothesis 
related  (they  were  not  "separate  and  independent"),  removal  of  the  whole  case  had 
some  justification. 

Thus  there  were  three  categories:   the  single  claim  (including  "inseparable" 
controversies),  the  separable  controversy,  and  the  separate  and  independent  claim 
or  cause  of  action.   I  am  sure  that  out  of  your  own  experience,  you  immediately 
react  with  the  thought  that  this  is  a  very  fuzzy,  difficult,  almost  impossible  kind 
of  definition.  At  the  same  time,  in  dealing  with  jurisdictional  problems  there  is 
great  weight  in  what  Zechariah  Chafee  called  the  "bright  line"  principle,  the  value 
in  and  of  itself  of  having  the  rule  clear,  even  though  not  exactly  right. 

In  this  case  the  effort  to  be  right  continued,  though  it  did  not  succeed  very 
well;  the  effort  at  the  "bright  line"  totally  failed.  The  root  of  the  problem  was  the 
"separable  controversy"  concept,  and  the  solution  might  have  been  simply  to  drop 
it.  The  revisers  of  the  Judicial  Code  in  1948  did  that,  and  cases  containing  the  old 
"separable  controversy"  are  not  removable  at  all  now.   But  the  revisers  were  not 
content  to  stop  there.  Without  much  explanation,  they  inserted  a  new  provision 
that  if  the  state  case  contains  a  claim  or  cause  of  action  between  wholly  diverse 
citizens  which  is  separate  and  independent  of  others,  then  the  whole  case  is 
removable  (rather  than,  as  previously,  only  the  separate  and  independent  diversity 
claim).  The  sense  of  this  arrangement  has  been  questioned,  as  has  its  validity.   Its 
effect  is  somewhat  moderated  by  the  additional  provision  that  the  federal  court 
may  send  part  of  such  a  case  back  to  the  state  court. 

I  go  through  this  elaborate  statement  in  part  to  explore  another  area  of 
ancillary  jurisdiction,  and  in  part  so  that  if  you  begin  to  work  with  these  precedents, 
you  will  realize  that  any  decision  of  pre-1948  vintage  that  holds  a  state  case  re- 
movable on  the  basis  of  a  "separable  controversy"  represents  today  authority  for 
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the  proposition  that  that  type  of  case  is  not  removable. 

I  should  add  that  the  1948  provision  regarding  separate  and  Independent 
claims,  unlike  the  prior  statute,  applies  to  federal  question  as  well  as  diversity 
jurisdiction. 

Let  me  now  turn  to  federal  question  jurisdiction  —  with  particular  reference  to 
original  rather  than  removal  jurisdiction.  You  know  of  course  that  as  I  use  the  term 
"federal  question"  I  am  referring  to  the  jurisdictional  statute  that  speaks  of  cases 
that  arise  under  the  Constitution  or  laws  of  the  United  States.  You  undoubtedly 
also  are  aware  that  under  your  Court  Reorganization  Act  in  the  District  of  Columbia, 
the  term  "law  of  the  United  States"  does  not  include  District  of  Columbia  legislation 
that  applies  exclusively  to  the  District. 

The  general  statutory  language  —  cases  arising  under  "the  Constitution,  laws  or 
treaties  of  the  United  States"  —  sounds  relatively  simple.  And  while  there  is  a  host 
of  learning,  commentary,  and  efforts  at  definition,  most  cases  do  not  present  a 
problem.   If  you  have  a  case  in  which  federal  law  provides  the  right  to  relief,  or 
if  you  make  a  substantial  claim  that  it  does  (even  though  it  will  eventually  turn  out 
that  you  are  wrong),  you  have  a  federal  question  case.     And,  again,  if  you  have  the 
jurisdictional  amount  in  controversy  or  access  via  one  of  a  large  number  of  special 
federal  question  jurisdictional  statutes  that  dispense  with  the  requirement  of  juris- 
dictional amount,  you  can  bring  the  action  in  a  federal  district  court. 

Stated  that  way  it  seems  quite  simple,  and  on  the  whole  the  subject  is  not  that 
complex.  The  matter  becomes  a  bit  more  difficult,  however,  if  we  recall  the  fact  that 
in  many  instances  state  law  and  federal  law  impinge  on  the  same  transaction  at  the 
same  time. 

Thus  it  is  entirely  possible  that  federal  law  and  state  law  might  provide 
separate  causes  of  action  growing  out  of  a  single  set  of  facts.   For  example,  one 
might  have  a  federal  claim  for  patent  infringement  and  a  state  claim  for  unfair 
competition  arising  out  of  the  same  basic  events.   It  presumably  is  clear  that  the 
federal  claim  may  be  brought  in  a  federal  court;  the  question  is  whether  and  in  what 
circumstances  the  federal  court  would  have  jurisdiction  to  pass  on  the  state  claim  as 
"pendent"  or  "ancillary"  to  the  federal.   I  believe  that  most  lawyers  would  respond 
that  both  claims  should  be  tried  in  the  same  court  —  that  at  least  where  the  material 
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acts  are  closely  enough  related  so  that  there  is  a  substantial  overlap  of  the  proof 
equired  on  the  two  claims,  the  gains  in  efficiency  would  warrant  extending  federal 
urisdiction  to  include  the  state  claim.  And  that  is  about  where  the  courts  have 
;ome  out,  for  reasons  that  include  efficiency  and  a  bit  more. 

The  need  for  pendent  jurisdiction  is  clearest  in  the  patent  situation,  because 
claims  for  infringement  are  exclusively  within  federal  jurisdiction.   Under  those 
circumstances,  unless  the  federal  court  can  try  the  state  claim  as  well,  there  is 
10  forum  in  which  the  two  claims  can  be  litigated  together.   Unless  the  federal 
:ourts  are  given  pendent  jurisdiction  over  the  state  claim,  the  federal  patent 
lolder  would  either  have  to  bring  two  lawsuits  or  to  sacrifice  one  or  the  other 
:laim.  The  result  would  be  not  merely  a  loss  of  efficiency  but  indeed  a  lessening 
Df  the  value  of  the  federal  patent. 

The  need  is  not  quite  as  stark  in  cases  where  the  federal  claim  is  not  exclusively 
within  federal  jurisdiction,  since  it  would  then  be  possible  to  try  both  claims  in  a 
single  court  -  a  state  court.   But  the  inability  of  a  federal  court  in  those  circumstances 
to  entertain  both  claims  would  certainly  make  it  a  less  attractive  forum.  The  plaintiff 
could  then  invoke  the  federal  forum  that  Congress  has  provided  for  him  only  at  the 
cost  of  sacrificing  or  litigating  separately  (and  duplicatively)  his  state  law  claim. 
Thus  the  considerations  of  efficiency  and  cost  become  factors  in  the  real  avail- 
ability of  the  federal  forum  Congress  has  provided. 

Under  these  circumstances,  it  is  hardly  surprising  to  find  that  the  federal  courts 
have  upheld  their  jurisdiction  to  decide  state  law  claims  that  are  factually  related  to 
federal  claims  within  their  cognizance.  The  closeness  of  the  relationship  required 
between  the  two  claims  has  varied  over  time,  but  most  recently  it  has  been  defined 
in  very  broad  terms,  namely,  whether  the  claims  are  so  related  to  each  other  that 
they  would  ordinarily  be  expected  to  be  brought  in  a  single  lawsuit. 

That  criterion  is  hardly  a  model  of  precision,  but  it  certainly  makes  clear 
that  the  scope  of  federal  jurisdiction  is  to  be  viewed  liberally.  And  it  is  saved  by 
the  fact  that  its  application  is  accompanied  by  discretion  in  the  federal  court  to 
decline  to  adjudicate  the  state  claims  when  there  is  no  good  reason  to  do  so  - 
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by  remanding  them  to  state  court  in  a  removed  case  or  by  dismissing  without 
prejudice  in  an  action  brought  originally  in  federal  court.  To  this  point,  it  seems 
to  be  a  reasonably  good  way  of  managing  the  problem. 

Another  aspect  of  these  related  state  and  federal  claims  presents  an  even  more 
interesting  problem.  (I  suppose  that  a  law  professor  talking  about  an  "interesting" 
problem  is  something  like  a  doctor  talking  about  a  patient  as  an  "interesting"  case; 
the  difficulties  make  it  attractive.) 

Another  possible  relationship  between  state  and  federal  claims  may  be  not 
that  they  are  parallel  claims  as  in  the  instance  just  put,  but  rather  that  they  are 
alternative  grounds  for  precisely  the  same  relief.    I  shall  pick  what  may  or  may  not 
be  a  typical  example,  but  it  certainly  is  a  classic  one,  for  reasons  that  I  think  will 
become  evident. 

Most  often,  if  a  party  sues  to  attack  the  validity  of  a  state  statute  on  the 
ground  of  federal  unconstitutionality,  he  will  also  have  a  substantial  claim  that 
the  statute  can  be  construed  as  a  matter  of  state  law  to  be  inapplicable  to  him.   He 
may  also  have  the  additional  claim  that  if  it  is  not  thus  construed,  it  will  be  invalid 
under  the  state  constitution. 

Almost  by  hypothesis,  the  power  to  construe  the  state  statute  and  the  state 
constitution  is  the  power  of  the  state  courts.  Yet  in  terms  of  what  I  have  already 
said,  I  think  it  is  clear  that  the  federal  courts  must  have  pendent  jurisdiction  to  decide 
the  state  law  claims.   Even  beyond  the  point  that  has  already  been  made  about  the 
disincentive  of  invoking  federal  jurisdiction  that  would  exist  if  this  were  not  so, 
there  is  the  additional  point  that  in  this  situation  the  state  claim  —  at  least  the  claim 
concerning  the  construction  of  the  statute  -  is  logically  prior  to  the  federal  con- 
tention.  Unless  the  federal  court  can  first  construe  the  state  statute,  it  will  be  difficult  if 
not  impossible  to  know  precisely  what  the  federal  constitutional  question  is.  Cer- 
tainly, the  court  cannot  automatically  assume  that  the  state  statute  will  cover  the 
plaintiff's  conduct  without  running  a  substantial  risk  that  it  will  be  unnecessarily 
deciding  a  federal  constitutional  question  -  and  perhaps  deciding  such  a  question 
about  a  statute  that  the  state  is  never  going  to  recognize  as  its  own. 
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I  think  I  have  said  enough  to  indicate  that,  unless  the  federal  courts  are 
to  be  deprived  of  jurisdiction  to  entertain  any  attack  upon  the  constitutionality 
of  state  statutes,  their  jurisdiction  in  such  cases  must  include  the  power  to  con- 
strue the  state  law.  And  so  the  cases  have  held,  making  clear  indeed  that  the 
federal  court  may  even  dispose  of  the  case  entirely  on  the  state  grounds  without 
ever  reaching  the  issue  of  federal  constitutionality. 

At  the  same  time,  while  it  is  true  that  the  federal  courts  must  be  given  this 
power,  it  is  also  true  that  it  is  a  very  substantial  power  carrying  a  substantial  risk. 
This  means  that  not  only  may  the  federal  court  be  interfering  with  state  legisla- 
tive policy,  as  it  might  in  any  event  on  the  federal  grounds,  but  it  may  even  be 
doing  so  on  state  grounds  that  are  wrong  —  "wrong"  in  the  sense  that  the  federal 
construction  of  state  law  varies  from  what  the  state  courts  will  later  hold. 

Let  us  deal  with  these  two  points  separately.   First,  I  take  it  that  it  is  clear 
that  the  power  of  a  federal  court  to  enjoin  the  enforcement  of  state  law  on  the 
ground  of  federal  unconstitutionality  is  itself  an  awesome  power.   It  is 
perhaps  a  sufficient  response  that  the  Congress  and  the  Constitution  have  apparently 
authorized  precisely  such  power.    I  might  note  at  this  point,  however,  that  Congress 
has  also  at  times  imposed  certain  limits  on  the  exercise  of  that  power.  The  oldest, 
which  traces  back  to  our  beginnings  as  a  nation,  is  one  which  simply  provides  that 
a  federal  court  may  not  stay  proceedings  in  a  state  court,  except  in  very  limited 
(and  now  statutorily  specified)  circumstances.  Of  a  more  recent  variety  are  two 
other  statutes:     one  providing  that  a  federal  court  shall  not  enjoin  the  collection 
of  state  taxes;  and  the  other,  slightly  more  complex,  providing  that  certain  kinds 
of  public  utility  regulation  orders  may  not  be  enjoined.   Both  of  these  prohibitions, 
however,  are  conditioned  on  the  state's  providing  an  adequate  remedy  -  in  the  words  of 
the  statutes,  a  "plain,  speedy,  and  efficient  remedy"  understate  law.  In  a  sense, 
these  statutes  make  the  state  courts  the  preferred  system  for  such  claims  if  they 
provide  an  adequate  channel  of  relief.  They  authorize  federal  court  intervention 
only  when  the  state  courts  are  not  effecitvely  available.   I  might  mention  that  the 
ALI  proposals  would  expand  these  provisions  somewhat,  although  not  a  great  deal. 

It  should  be  evident  that,  even  when  slightly  expanded,  these  statutes  do  not 
pose  a  major  impediment  to  federal  court  interference  with  state  legislative  programs. 
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In  the  vast  range  of  cases  seeking  to  enjoin  state  statutes  on  federal  grounds,  the 
power  of  the  federal  court  remains  unabated.  Another  kind  of  control  does  exist, 
however.  As  you  probably  know,  a  suit  seeking  to  enjoin  the  enforcement  of  a  state 
statute  on  the  ground  of  federal  unconstitutionality  must  under  present  law  be  heard 
by  a  specially  constituted  court  of  three  judges,  subject  to  review  only  by  direct 
appeal  to  the  Supreme  Court  of  the  United  States.   (I  might  add  that  in  my  judgment 
these  three-judge  courts  generally  no  longer  serve  their  original  purpose  and,  in 
view  of  the  burdens  they  impose  on  the  federal  judiciary,  have  outlived  their  use- 
fulness.) 

As  I  mentioned  earlier,  these  limitations  seek  to  deal  with  the  basic  power  of 
federal  courts  to  enjoin  state  action  on  the  basis  of  federal  unconstitutionality.   Now 
consider  the  additional  complications  which  are  introduced  by  the  pendent  jurisdiction 
point  discussed  earlier  —  by  the  power  of  the  federal  court  to  decide  what  the  state  law  is 
and  perhaps  even  to  enjoin  its  enforcement  on  the  basis  of  that  construction  without 
ever  reaching  the  federal  constitutional  issue.   Note  that  the  dangers  here  exist  not 
only  with  reference  to  the  interference  with  state  autonomy,  but  also  with  regard 
to  the  federal  courts  and  the  long-standing  principle  that  decisions  of  federal  con- 
stitutional questions  should  be  made  only  when  absolutely  necessary.  An  incorrect 
decision  of  state  law  may  easily  result  in  an  unnecessary  federal  constitutional  decision 
in  the  sense  that  none  was  really  called  for  or  that  the  question  decided  was  different 
from  the  one  that  the  state  law  really  poses. 

In  the  main,  it  is  the  Supreme  Court  rather  than  Congress  that  has  sought  to 
cope  with  these  problems.  The  traditional  rule,  growing  principally  out  of  diversity 
cases,  has  been  that  the  mere  fact  that  state  questions  may  be  difficult  is  not  sufficient 
reason  for  the  federal  courts  to  avoid  deciding  them.   It  is  true  that  there  is  a  group  of 
cases,  decided  together  about  thirteen  years  ago,  which  did  allow  a  federal  court  to 
abstain  in  favor  of  state  court  decision  of  state  law  questions  in  some  diversity 
cases.  They  involved  special  circumstances  and  represent  at  most  a  very  narrow 
exception  —  if  any  exception  at  all  —  to  the  general  proposition  that  mere  difficulty 
in  state  law  is  not  sufficient  reason  for  the  federal  court  abstaining  from  decision 
of  state  issues. 
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Nevertheless,  when  difficulty  or  uncertainty  of  state  law  appears  in  the 
)ntext  of'a  federal  suit  to  enjoin  state  enforcement  of  its  law  and  this  is 
xompanied  by  a  substantial  risk  of  unnecessary  or  distorted  federal  constitu- 
onal  decision,  the  balance  of  governing  considerations  shifts.  The  Supreme  Court, 
lerefore,  building  on  the  equity  tradition  that  imports  a  substantial  element  of 
iscretion  into  any  decision  on  the  issuance  of  an  injunction,  has  erected  a  doctrine 
lown  as  "abstention."   Under  this  doctrine,  the  federal  courts  in  cases  of  the  kind 
e  are  considering  must,  under  certain  conditions,  abstain  from  deciding  the  state 
w  questions  and  remand  the  parties  to  the  state  courts  for  determination  of  those 
uestions.  The  federal  court  may  retain  jurisdiction  over  the  case  and  may  be  called 
pon  to  decide  any  federal  constitutional  questions  posed  following  the  state  court  decision; 
r  such  questions  may  at  times  be  decided  in  the  state  courts,  subject  to  Supreme 
ourt  review.   But  the  essence  of  the  doctrine  is  the  withholding  of  federal  decision, 
t  least  initially. 

As  I  indicated,  invocation  of  the  doctrine  depends  upon  a  variety  of  circumstances, 
will  not  try  your  patience  by  spelling  out  the  details  of  the  cases.   (I  doubt  that  I 
Duld  in  tnis  brief  tour  of  "Rome.")    But  I  shall  try  to  outline  a  few  of  the  major 
onsiderations. 

Primary,  obviously,  is  the  notion  that  there  has  to  be  at  least  an  adequate  remedy 
i/ailable  in  the  state  court.   For  a  federal  court  to  abstain  in  favor  of  a  state  court 
/stem  that  will  not  take  the  case  would  be  patently  bizarre.  Whether  this  is 
recisely  the  same  as  "a  plain,  speedy,  and  efficient  remedy"  in  the  state  courts  is 
ot  clear.   But  certainly  there  must  be  the  sense  that  the  case  can  be  adequately 
andled  in  the  state  court. 

One  of  the  major  reasons  for  a  federal  district  court's  keeping  jurisdiction  over 
case  during  the  period  of  abstention  may  very  well  be  to  insure  that  the  state 
ourts  proceed  expeditiously  for  if  they  do  not,  the  federal  court  can  proceed  with 
he  case  on  its  own  and  if  there  is  a  need  for  interim  relief,  it  may  at  least  be 
onsidered.' 

Even  if  there  is  a  fully  adequate  state  remedy,  the  reason  for  the  abstention 
loctrine  obviously  stem  from  the  premise  that  the  state  law  is  open  to  a  variety 
)f  constructions.   And  so,  abstention  depends  upon  the  existence  of  an  unclear 


12 


853 


issue  of  state  law.  Often  the  doctrine  is  invoked  where  the  state  statute  is  relatively 
new  and  a  party  has  rushed  in  for  an  injunction  soon  after  its  enactment.   But  that 
is  not  essential.  What  is  essentia!  is  that  there  be  some  substantial  possibility  of  a 
variety  of  state  constructions  without  sufficient  guidance  to  the  federal  court  as  to 
which  is  the  correct  one  —  as  it  is  sometimes  put,  sufficient  guidance  so  that  federal 
determination  will  be  an  adjudication  rather  than  a  prophecy.  Moreover,  as  sug- 
gested by  the  prior  analysis,  there  must  be  a  substantial  possibility  that  the  outcome 
on  the  state  law  question  will  obviate  or  at  least  give  definite  shape  to  the  decision 
of  federal  constitutional  questions. 

These  are  the  principal,  though  certainly  not  all,  of  the  elements  of  a  decision  to 
abstain.   I  shall  rely  on  the  introductory  nature  of  this  survey  —  and  on  the  clock  — 
to  excuse  my  developing  the  doctrine  further. 

However,  I  do  wish  to  touch  upon  one  related  area  before  closing.  The  cases 
we  have  been  talking  about  thus  far  have  ordinarily  involved  an  effort  to  enjoin  enforcemen 
of  a  state  statute  before  actual  prosecution  under  it  has  been  started.  Often  these  have 
been  regulatory  statutes,  and  though  there  might  ultimately  be  criminal  sanctions  for 
the  enforcement  of  these  statutes,  the  testing  litigation  in  the  form  of  an  action  for 
an  injunction  against  enforcement  could  easily  be  instituted  well  in  advance  of 
actual  criminal  prosecution.   More  recently,  as  an  outgrowth  of  some  of  the  civil 
rights  conflicts,  the  problem  has  arisen  of  suits  seeking  to  enjoin  state  criminal  pro- 
ceedings already  under  way.   Many  of  the  relevant  considerations  are  precisely 
the  same  as  those  involved  in  the  abstention  doctrine.  Also  relevant,  however,  is 
the  traditional  reluctance  of  equity  to  enjoin  criminal  prosecutions,  and  the  legitimate 
special  sensitivity  of  state  authorities  in  these  circumstances.   Nevertheless,  in  one 
leading  case  a  few  years  ago,  the  Supreme  Court  seemed  to  suggest  that  injunctions 
would  be  rather  readily  available  in  particular  groups  of  cases,  most  notably  those 
in  which  the  state  statute  was  challenged  as  overbroad  under  the  First  Amendment. 
More  recently,  the  Court  handed  down  several  opinions  which  have  been  taken  as 
a  substantial  cutback  in  the  earlier  principle.   In  my  judgment,  these  later  cases 
represent  not  a  cutback  of  the  actual  holding  in  the  earlier  case  so  much  as  in  the  ex- 
pectations that  case  aroused.  Since  the  problem  is  an  important  and  interesting  one, 
it  seems  worth  a  brief  mention  here. 
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The  earlier  case  I  am  speaking  of  is  Dombrowski  v.  Pfister.    It  was  a  suit 
to  enjoin  a  prosecution  in  New  Orleans  in  which  it  was  alleged  that  the  criminal 
statute  involved  was  unconstitutional  on  its  face  in  violation  of  the  First  Amend- 
ment. That  particular  statute  was  one  of  the  older  types  of  sedition  statutes,  and 
pretty  clearly  it  was  unconstitutional;  in  fact  it  was  not  even  argued  otherwise. 
There  were  further  allegations  that  the  prosecution  was  being  used  with  no  real 
expectation  of  securing  a  conviction  but  rather  to  harass  the  parties  and  to  seize 
their  books,  typewriters,  and  organizational  equipment.  The  action  was  brought 
to  enjoin  the  prosecution  to  secure  release  of  the  seized  material.  The  Supreme 
Court  held  that  under  those  circumstances  an  injunction  could  lie  to  enjoin  the 
prosecution. 

My  statement  of  the  holding  is  much  narrower  than  many  took  it  to  be.  And 
certainly  there  was  language  in  the  Court's  opinion  which  suggested  that  a  federal 
injunction  against  the  enforcement  of  a  state  criminal  statute  could  be  secured 
whenever  the  statute  was  properly  attacked  as  invalid  on  its  face  under  the  First 
Amendment.    In  fact,  the  case  could  well  have  been  read  more  narrowly,  particularly 
in  light  of  the  opinions  in  another  case  (Cameron  v.  Johnson)  decided  about  the 
same  time;  moreover,  many  lower  courts  did  read  it  that  way.   But  the  broader 
impression  was  widely  held. 

Then  about  a  year  ago,  the  Supreme  Court  decided  a  group  of  cases  which 
were  taken  to  restrict  greatly  the  Dombrowski  doctrine,  though  in  my  judgment 
that  effect  has  also  been  exaggerated. 

I  think  it  is  true  that  the  mere  presentation  of  a  First  Amendment  overbreadth 
claim  will  not  suffice  to  overcome  the  barriers  against  federal  injunctions  stopping 
state  criminal  prosecutions.   But  at  the  same  time,  if  a  party  can  show  that  the 
prosecution  will  cause  irreparable  injury  to  his  constitutional  rights  and  that  the 
action  in  the  state  courts  will  not  protect  against  such  injury,  then  a  federal  in- 
junction will  still  be  available.   For  example,  I  believe  that  in  a  situation  like 
Dombrowski  itself,  where  the  prosecution  was  brought  without  a  purpose  of 
securing  a  conviction  but  rather  as  a  means  of  harassing  the  exercise  of  First 
Amendment  rights,  defense  in  the  state  criminal  proceedings  would  clearly  not 
be  an  adequate  remedy  for  the  protection  of  those  constitutional  rights  —  and 
a  federal  injunction  would  not  be  barred  even  under  the  more  recent  authorities. 
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The  more  recent  authorities  undoubtedly  reflect  a  greater  willingness  on  the 
part  of  the  Supreme  Court  to  rely  on  state  court  protection  of  federal  rights, 
but  in  my  judgment  they  do  not  mean  that  persons  asserting  federal  constitu- 
tional rights,  particularly  under  the  First  Amendment,  are  to  be  remitted  to  state 
court  channels  that  are  inadequate  or  ineffective  to  protect  those  rights. 

This  marks  the  end  of  our  tour.  Since  your  interest  in  federal  court  juris- 
diction within  the  states  is  not  merely  that  of  the  casual  visitor  but  of  one  who 
is  about  to  begin  living  with  a  system  following  the  same  pattern,  I  am  sure  that 
much  if  not  all  of  what  I  have  said  will  soon  appear  very  elementary  to  you  (if 
it  does  not  already).   But  a  quick  sight-seeing  tour  may  be  a  good  way  to  get  a 
first  overview  of  a  new  city.   In  any  event,  I  hope  you  found  this  tour  interesting. 
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